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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF THE CIVIL JUDGE, BONGAIGAON.

Present :- Smti M.C. Bordoloi.
       Civil Judge,
       Bongaigaon.

Wednesday, the 30th day of November, 2016.

Money  Appeal No. 2 of 2015.

1. Sri Mahesh Iswary,                 
S/O Late Kharga Iswary
R/O IOCL, BGR Town Ship.
P.O. & P.S. Bongaigaon, Dist – Bongaigaon. 

              Appellant
V E R S U S

1. Sri Prabal Bora, Proprietor.
M/S Smart Travel.
3rd Flor, Jatyanata Commercial Centre,
GNB Road, Silpukhuri,
Dist – Kamrup (Metro),
Guwahati, Assam.
                                                                                                  Respondent.
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This Suit coming  for final hearing  on 4.11.2016
   

(I)     Given date or dates 
         in the presence of 

Mr. H.P. Karmakar.                                                   Advocate for Appellant

None appeared for  Respondent

And having  stood for  consideration  on  the  30th day  of 

November, 2016  the Court delivered the following Judgment :-

           

             M  .A. 2/2015.  

     ::: J U D G M E N T :::

1.  Challenge in this appeal is made to the  judgment dated 

19.6.2015 passed  by  the  learned  Munsiff,  Bongaigaon  in  Money  Suit  no. 

1/2014 whereby and whereunder the learned trial  Court    had dismissed the 

plaintiff's suit with costs. 

2. Being  aggrieved  by  the  judgment  of  dismissal  the 

plaintiff   had preferred the present appeal.

3. Appeal was admitted for hearing after condonation of the 

delay that had arisen in filing the appeal.  The case record of Money Suit No. 

1/2014 had been  requisitioned.    The  respondent  side  failed to   contest  the 

proceeding for condonation of delay and also the appeal. 
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4. Heard the learned counsel for the appellant.  Also perused 

the case record received on requisition. 

   

5. The facts leading to the instant appeal is as follows :

Plaintiff's case

Plaintiff  Mahesh  Iswary  filed   Money  Suit  being  No. 

1/2014 in the Court of learned Munsiff, Bongaigaon  for recovery of an amount 

of Rs. 56,200/- alongwith interest @ 18% per annum on the decreetal sum and 

costs of the suit. 

 It  was the plaintiff's   pleaded case that  the  defendant, 

being a proprietor of travel agency had sold and issued 20 numbers of air tickets 

on 18.5.2012 of Biman Bagladesh @ Rs. 17,000/- per ticket from Kolkata to 

Kuwalalampur, to the plaintiff, for a  journey to commence from 3.9.2012 and 

the return thereof from Singapore to Kolkata on 12.9.2012. It was the plaintiff's 

case that after the full and final payment made against the air tickets and tour 

package and visa fees, 8 numbers of person had cancelled their air trips due to 

some unavoidable circumstances and out of the said persons six persons had 

cancelled their  tickets  well  in advance whereby they were entitled to  get  a 

refund of 50% of their air fare and  two other having cancelled their air tickets 

in the last moment,  no amount was refundable except the tax amount.  It was 

alleged that despite repeated demands by the plaintiff for refund of the amount 

against  cancellation  of  the  air  tickets  etc.  the  defendant  neglected  to  take 

necessary steps  for issuing the necessary refund.  It was further averred that the 

defendant  on  further  insistence  by  the  plaintiff  issued  a  cheque  bearing no. 

000300 dated 1.8.2013 drawn on ICICI Bank, Silpukhuri Branch for Rs. 
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27,368/- only against the cost of tour package which had been credited to the 

plaintiff  Saving  Bank account  maintained  at  BRPL Complex   while  cheque 

bearing no. 000301 dated 1.8.2013 for Rs. 5200/- issued as refund against the 

visa fees had been dishonored twice.  It was also  averred that in respect of air 

tickets for six persons against cancellation of air tickets @ 50% amounting to 

Rs. 51,000/- and tax on air tickets had not yet been refunded despite several 

requests and reminders.  It was averred that a legal notice was served upon the 

defendant for refund of the aforesaid amount receipt of which was refused by 

the  defendant.   Hence,  in  the  above  circumstances,  finding  no  alternative, 

plaintiff had instituted the suit for recovery of the amount of Rs. 56,200/- being 

the total amount against refund of visa fees amounting to Rs. 5200/-  and also 

the refund against air ticket cancellation being Rs. 51,000.

6. The defendant entered appearance and filed his  written 

statement primarily raising the objection of the absence of the jurisdiction of the 

Court to try the suit.  It was further pleaded by the defendant that the plaintiff 

had bought a total 23 tickets on various dates and that the plaintiff had made 

payment against  only 20 tickets and the price of the 3 tickets were adjusted 

against  the amount refundable on cancellation of the alleged 6 tickets.   The 

defendant denying the plaintiff's claim for any outstanding liability averred that 

the  package  cost  of  Rs.  27,668/-  had  already  been  refunded  for  which  the 

alleged  cheque  amounting  to  Rs.  5200/-  was  dis-honoured.   Thereafter,  the 

defendant  raised the plea in respect of completion of 95% of building as per 

agreement dated 20.7.2009  and further alleged that the plaintiff  had failed to 

take possession of the units as per the terms of the agreement.  
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The  alleged  defence  of  construction  of  work  and  the 

failure  of  the  plaintiff  to  take  possession  of  the  units  and  the  constructed 

premises apparently do not have any bearing in the suit filed by the plaintiff. 

7. Thereafter,  vide  order  dated  9.1.2015  the  learned  trial 

Court framed the following issues for adjudication  on the basis of the pleadings 

:

Issues

1)Whether this Court has territorial jurisdiction to try  

the suit ?

2)Whether the plaintiff is entitled to get the decree as  

prayed for ?

8.        The  defendant  remained  conspicuous  by  his  absence 

thereafter.    The plaintiff in order to prove his case adduced the evidence of one 

witness and exhibited some document.  Having heard the learned counsel of 

plaintiff  side  and  further  having  perused  the  case  record  in  its  entirety  the 

learned trial Court vide judgment dated 19.6.2015 non-suited the plaintiff. 

9. It is this judgment which is impugned in the instant 

appeal.  

10. The appellant has  assailed the judgment on the following 

grounds  amongst others:
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             G R O U N D S

a) That the learned trial Court committed grave  error  

and illegality in passing the impugned judgment for which the same is liable to  

be set aside ;

b) That the learned trial  Court failed to appreciate the 

evidence on record in the proper perspective thereby causing mis-carriage of 

justice ;

c) That the learned trial Court failed to consider the fact  

that the plaintiff resided at Dhaligaon which was  the jurisdiction of the trial  

Court and after the creation of the Court at Chirang the learned Munsiff ought  

to have sent the present suit to the Court of learned Munsiff, Chirang but had  

proceeded forwarded to decide the suit against the plaintiff  despite the lack of  

jurisdiction ;

d) That the judgment impugned is unsustainable in law 

and liable to be set aside.

Arguments

11. Heard the  learned counsel for the appellant.   Learned 

counsel  for the appellant side submits that the suit may be remanded back to 

the Court of learned Munsiff, Chirang for proper adjudication.  Learned counsel 

further  urges  that  the  impugned judgment  is  erroneous for  the  fact  that  the 

learned Munsiff assumed jurisdiction despite creation of the Court of Munsiff at 

Chirang and arrived at an erroneous finding  and that the Court at Bongaigaon 

had no jurisdiction to try the suit for which the judgment is not sustainable and 

liable to be set aside.
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12.  Perused the case record. 

13.  The point for determination that has arisen in the instant 

appeal :

Point for determination

(1)  Whether the judgment dated 19.6.2015 passed by the 

learned Munsiff, Bongaigaon  in Money Suit No. 1/2014  

is sound in law and  facts or whether it lacks propriety  

warranting interference  in appeal ?

14. My  decision  on  the  above  point  for  determination 

alongwith reason is given hereinunder :

DISCUSSION, DECISION AND REASONS THERE FOR

I propose to scrutinize the impugned judgment issue wise 

to address the point for determination so framed, addressing simultaneously the 

grounds taken up in the memorandum of appeal.

15. Issue no.1

Issue no.1 relates to the question whether the learned trial 

Court at Bongaigaon had territorial jurisdiction to try the suit.   Learned trial 

Court had decided the issue in the negative against the plaintiff.  Learned trial 

Court referring to section 20(a) of the Code of Civil Procedure arrived at the 

aforesaid finding.  
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To address the propriety of the said finding let me visit 

the case record of Money Suit No. 1/2014  as well as the provisions of section 

20 of the Code of  Civil Procedure.

Perusal  of  the  plaint  discloses  that  the  plaintiff  had 

instituted the present suit for recovery of money against the cancellation of tour 

package  and  air  tickets  purchased  by  the  plaintiff  from  the  defendant. 

Defendant admittedly is a firm operating at Guawahati, Assam.    It  was the 

plaintiff's case that the alleged tickets have also been purchased from Guawahati 

from the defendant agency.   It  is not the plaintiff  case that  the tickets were 

purchased online from Dhaligaon, that is the plaintiff's place of residence.  No 

evidence is also adduced in respect of the factum of the purchase of alleged 

tickets being made partly at Dhaligaon so as to prove the existence of or arising 

of a part cause of action at Dhaligaon.  Rather all pleadings and evidence goes 

on to  show that  the  alleged tickets  were  purchased and also  cancelled from 

Guwahati.

Now,  section  20(a)  of  the  Code  of  Civil  Procedure  is 

relevant  herein  as  the  instant  suit  pertains  to  a  suit  against  the  'defendant 

carrying on business'. 

 Section 20(a) of the Code of Civil Procedure provides 

that every suit shall be instituted in a Court within the local limits of whose 

jurisdiction the defendant or each of the defendant where there are more than 

one,  at  the  time  of  the  commencement  of  the  suit  actually  and  voluntarily 

resides or carries on business or personally works for gain.

As  stated  above,  the  defendant  carries  on  business 

admittedly at Guwahati and the alleged purchase of air tickets and cancellation 

thereof also  were done at Guwahati thereby conferring  jurisdiction to the 
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Courts  at  Guwahati  and  not  that  the  plaintiff's  residence.   The  Court  at 

Bongaigaon as has been filed then would have no jurisdiction to try the suit.  

The issue had been rightly decided by the learned trial 

Court and I concur with the said finding.

The  argument  of  the  learned  counsel  for  the  appellant 

does not hold water. 

16. Issue no.2

Issue no. 2 relates to the question of entitlement of the 

plaintiff to a decree in the suit.

The learned trial Court denied any relief to the plaintiff. 

The evidence adduced by the plaintiff side is required to be perused to address 

the correctness of the said finding.

Perusal of the evidence of PW 1 discloses that PW 1 has 

reiterated his pleaded case as has been set out in the plaint and exhibited the 

following documents :

Ext 1 being the cheque no. 000301 dated 1.8.2013 ;

Ext  2  being  the  cheque  deposit  slip  of  SBI  dated 

20.8.2013 ;

Ext 3 being the memo of SBI dated 12.9.2013 ;

Ext 4 being the memo of ICICI bank dated 12.9.2013 ;

Ext 5 being the memo of ICICI bank ; 

Ext 6 being the registered letter with AD ; and 

Ext 7 being the advocate's notice dated 17.10.2013.
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The evidence of PW 1 remained unchallenged, he being 

not cross-examined.  But perusal of the documentary evidence no where goes to 

show that the plaintiff had purchased 23 tickets and had made the final payment 

against the all the 23 tickets.  Defendant in its written statement had admitted 

the purchase of 20 tickets and not of 23 tickets as claimed.  

Hence in the above circumstances, the burden was on the 

plaintiff to show that the alleged purchase of 23 tickets were done rather than 20 

tickets.  The dishonor  of the alleged cheque no.000301 being the Ext 1 would 

not be sufficient evidence to  show that it  was issued against  cancellation of 

alleged  visa  fees,  Ext  1   would  at  best  be  used  for  maintaining  a  suit  for 

dishonor of cheque but  is not sufficient evidence to probablise and prove the 

plaintiff's case. .

The issue is decided correctly by the learned trial Court 

and I concur with the findings. 

In  view  of  the  above  discussions  the  point  for 

determination is answered accordingly in the negative.

17. O      R     D     E     R

In view of the foregoing discussions, the Money Appeal 

stands dismissed  without costs.  

 Judgment  passed  by  the  learned  trial  Court  is  upheld  and 

affirmed.   Prepare a decree accordingly.

 Send down the case record of Money Suit No. 1/2014 

with a copy of this judgment to the learned Court below. 
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 Given under my hand and the seal of this Court on the 

30th day of November, 2016.

      ( M. C.Bordoloi )

                   CIVIL JUDGE,
                  BONGAIGAON.

 Dictated & corrected by me,

( M.C. Bordoloi  )
 Civil Judge,
 Bongaiga  on.  


