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HIGH COURT FORM NO. (J) 2

      HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

  IN THE COURT OF THE CIVIL JUDGE ::: BONGAIGAON.

Present :-  Smti M.C.Bordoloi,
       Civil Judge, 
       Bongaigaon.

            Tuesday, the 17th March, 2015.

            Money Suit No. 1 of 2014.

1.  Sri Arnab Kumar Chakraborty.     Plaintiff.
   S/O Sri A.C.Chakraborty
   Ward No.4, Abhayapuri,
    P.S. Abhayapuri.
    Bongaigaon.

            V E R S U S

1. Md Hikmat Ali.
S/O Late Jabed Ali.
Vill : Bartalowa
P.S.Dhaligaon.
Dist-Chirang. Defendant.

This Suit coming for final hearing on 18.2.2015
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(I) Given date or dates

     in the presence of

Mr H. Das                                              Advocate  for   the  Plaintiff. 

None appeared                                         Advocate for the Defendant.

 

and having stood for consideration to this on the 17th  day 

of March, 2015  the Court delivered the following Judgment:-

    M.S. 1/2014.

::: J U D G M E N T :::

1. This  is  a   Suit  for  recovery  of   money  amounting  to 

Rs.7,09,500/-.

2.  The   plaintiff's  case  in  brief  as  unfurled  in  the  plaint  is  as 

follows  :

 The  plaintiff  is   the  owner  and  possessor  of  a  plot  of  land 

measuring 1 katha 10 lechas  covered by dag no. 682 of patta no. 222 (old), 

339(New) at village Abhayapuri under Srijongram revenue circle in the district 

of  Bongaigaon wherein  he  intended to  build  the  RCC  construction  for  his 

residential  purpose and accordingly applied for house building loan advance 

before the concerned authority i.e IOCL Bongaigaon Refinery Dhaligaon.  It is 

the  case  of  the  plaintiff  that  defendant   who  is  the  contractor-cum-supplier 

engaged in construction works came in touch with the plaintiff and accordingly 

the plaintiff entrusted the defendant to build up a RCC residential building as 

per plan and estimate approved by the Chairman, Abhayapuri town Committee, 
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on  his  land  and  accordingly  the  plaintiff  paid  a  sum  of  Rs.  2,50,000/-  on 

1.11.2010, a further sum of Rs. 50,000/- on 8.11.2010 and a sum of Rs. 30,000/- 

only on 24.2.2011 in total  Rs. 6 lakhs though cheque from his SBI A/C no. 

10266328014  to  the  defendant  for  the  purpose  of  undertaking  construction 

work, procuring the construction material as well as labour charges thereto.  It is 

the further case of the plaintiff that despite receipt of money by the defendant, 

he neither started the construction work as agreed nor supplied any materials for 

the purpose of construction  on one pretext or the other consequent to which he 

had  to  receive  document  for  house  building  advance   The  plaintiff  further 

averred that  despite  being requested several  times  the  defendant  refused to 

refund back the amounts paid to him under which circumstances the plaintiff 

served  pleader's notice dated 18.3.2013 requiring the defendant to refund back 

the amount in reference, which  notice was duly received by the defendant.  It is 

also averred by the plaintiff that after receipt of the said pleader's notice the 

defendant returned the reply denying his liability to repay the money.  Hence the 

present suit for a decree for recovery of Rs. 6,00,000/- ( six lakhs ) alongwith 

interest  to  the  tune  of  Rs.  1,09,500/-  @  6%  on  31.1.2014  and  further 

compensation alongwith  cost of the suit. 

3. Pursuant to summons the defendant entered  appearance 

and prayed for time for filing written statement.  The defendant failed to file the 

written statement within the statutory   period of 90 days and accordingly vide 

order dated 26.6.2014 my learned predecessor-in-chair directed the the suit to 

proceed  exparte  against  the  defendant.   Thereafter,  the  defendant  remained 

conspicuous by his absence.  
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4. The plaintiff in order to prove his case adduced evidence 

of two witnesses and also exhibited some documents.  

5. I  have heard the submissions forwarded by the learned 

counsel for the plaintiff and also perused the case record in its entirety. 

6. The  points  for  determination  which  has  arisen  in  the 

instant case :

   

1) Whether the claim of the plaintiff is within time ?

2) Whether the plaintiff is entitled to recover Rupees six 

           lakhs  alongwith interest from the defendant?

7. My decision alongwith reason on the aforesaid points for 

determination  is as follows :

Discussions, Decision and reasons therefor

8. For the sake of convenience and brevity, the twin points  

for determination are addressed together. 

PW 1, the plaintiff in his evidence deposed that he had a 

plot  of  land  measuring  1  kathas  10  lechas  covered  by  dag  no.682 of  patta 

no.222  (old),339(new)  at  Abhayapuri  town  wherein  he  proposed  to  build  a 

residential  house  and  accordingly  applied  for   house  building  advance  on 

30.12.2010.  PW 1 further stated that defendant came in touch with him in his 

capacity  as  a  contractor-cum-supplier   on  1.11.2010  and  accordingly  he 

entrusted the defendant to  build up a residential building as per plan and 
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estimate  on  his  land  and  accordingly  he  paid  the  defendant  a  sum  of  Rs. 

2,50,000/-  on  1.11.2010,  Rs.  50,000/-  on  8.11.2010  and  Rs.  3,00,000/-  on 

24.2.20100 in total a sum of Rs.6,00,000/- through cheque from his Saving A/C 

no. 10266328014  at State Bank of India, BRPL Complex Branch.  PW 1 further 

stated that defendant neither started construction work nor supplied materials 

for the construction, consequent to which his employer returned back all the 

documents relating to  house building advance though sanctioned.  PW 1 also 

stated that thereafter he requested the defendant to refund the amount paid to 

him but he paid no heed and accordingly he served a pleader's notice dated 

18.9.2013 requiring him to make the payment of the amount in reference to 

which the defendant replied refusing to refund the money in question.  Hence 

the instant suit. 

 PW 1  identified Ext 1 his Identity Card, Ext 2 being   the 

certified copy of  zamabandi  in  respect  of  his  plot  of  land,  Ext  3  being the 

approved plan, Ext 4 permission for constructing RCC house on his land, Ext 5 

approved estimate report, Ext 6 approved estimate for proposed RCC building, 

Ext  7  and  8  non  encumbrance  certificate  issued  by  the  Sub-Registrar, 

Abhayapuri, Ext 9 revenue paying receipt, Ext 10 application for house building 

advance, Ext 11 transaction certificate issued by the Chief Manager, SBI, BRPL 

Complex wherein Ext 11(1) is the signature of said Chief Manager,  Ext 12- 

carbon copy of pleader's notice, Ext 13 reply given by the defendant through 

Nazrul Islam Siddique, advocate.   The above evidence of the PW 1 remained 

unchallenged and unrebuttted.
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9. PW 2 Putul Dev Sarma supported the PW 1 in all material 

particulars.  His evidence also remained unrebutted.

10. From the  perusal  of  Ext  2  land  measuring  1  katha  10 

lechas of patta no.222 (old), 839(new) of dag no. 682 was found mutated in the 

name of the plaintiff.  Ext 3  discloses that there was a proposal for construction 

of residential building on the plaintiff's land to which permission was accorded 

vide Ext 4. That plaintiff proposed to build a RCC building on his land has 

come to the fore.  The evidence as  to the fact that he entrusted the work of 

building his house to defendant also remained firm. 

11. Now perusal  of  Ext  11  discloses  that  vide  cheque  no. 

062902 an amount of Rs. 2,50,000/- was credited in favour of Hikmot Ali, again 

vide  cheque no.62904 a  further  amount  of Rs.  50,000/-  was credited to  the 

account  of  Hikmot  Ali  on  8.11.2010  and  further  on  24.2.2011  vide  cheque 

no.62917 an amount of Rs.3,00,000/- was credited to the account of Hikmot Ali. 

From the perusal of Ext 11 it is seen that a total amount of Rs. 6,00,000/- had 

been credited to the account of Hikmot Ali  on being debited from plaintiff's 

account bearing no. 10266328014.  PW 1 has exhibited  the said transaction 

statement    being  Ext  11  and  further  exhibited  the  signature  of  the  Chief 

Manager, S.B.I, thereon being Ext 11(1) and thereby proved Ext 11.  PW 1 vide 

transaction slip i.e Ext 11 has been able to prove the fact of his making payment 

of Rs. 6,00,000/- to the defendant.  Ext 12 which is the pleader's notice served 

on the defendant, reinforces  the PW 1's case.   Accordingly, it is come to the 

fore  that defendant had received Rs. 6,00,000/- from the plaintiff.  
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12. Now perusal of Ext 11 again discloses that an amount of 

Rs. 2,50,000/- and Rs. 50,000/- was credited to the account of the defendant on 

1.11.2010 and 8.11.2010. Money was admittedly given by the plaintiff to the 

defendant for building plaintiff's house i.e for plaintiff's use. 

13. Hence  Article  24 of the Limitation Act 1963 is relevant 

herein which provides three years as the period of limitation for bringing  about 

a  suit for recovery of money which is given to the defendant for plaintiff's use; 

time to be  reckoned from the date on which the money was received by the 

defendant.  Perusal  of the plaint  discloses that  the plaintiff  has instituted the 

present suit on 28.1.2014.

14. Meticulous perusal of Ext 11 discloses that the sum of Rs. 

2,50,000/-  and  Rs.  50,000/-  were  received  on  1.11.2010  and  8.11.2013 

respectively.  When  reckoned  from  the  aforementioned  date,  the  period  of 

limitation expires on 1.11.2013 and 8.11.2010 respectively.  Hence the aforesaid 

claims are not within time. Again  on perusal of Ext 11 it is seen that the amount 

of  Rs.  3,00,000/-  was  received  on  24.2.2011 by the  defendant  and  the  said 

amount is recoverable from the defendant, the instant suit  being filed within 

three  years  from 24.2.2011.   Hence  in  the  above  circumstances,  plaintiff  is 

entitled to recover  Rs. 3,00,000/- only from the defendant.   Further the plaintiff 

is also entitled interest @ 6% per annum to be calculated from the date of 
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institution  of  the  suit  till  realization.   Accordingly,  in  view  of  the  above 

discussion plaintiff's suit  is partly decreed exparte with cost.   The points for 

determination stands answered as above. 

O  R   D   E   R

15. The plaintiff's suit is is partly decreed exparte  with cost. 

It is hereby decreed that plaintiff is entitled to recover a sum of Rs. 3,00,000/- 

(Rupees three lakhs )from the defendant alongwith interest @ 6% per annum 

from the date of institution of the suit till realization.  Plaintiff is also entitled to 

cost of the suit from the defendant. 

  Prepare  a decree accordingly. 

      Given under my hand and seal of this Court on this 17th 

day of March, 2015.

    ( M.C.Bordoloi)
      CIVIL JUDGE  
      BONGAIGAON.

Dictated and corrected by me,

 (M.C. Bordoloi )
 Civil Judge, 
 Bongaigaon.

     Contd....



            (9)            
   A    P    P    E    N     D     I     X

Plaintiff witness:
PW – 1 Sri Arnab Kumar Chakraborty.
PW 2 -  Sri Putul Dev Sarma.
Plaintiff exhibit:
Ext 1 - is the I/D Card.
Ext-1(1) – is the signature of the Issuing Authority.
Ext 2 - is the certified copy of Jamabandi.
Ext 3 – Approved Plan.
Ext 3(1) - is the signature of the J.E.
Ext 3(2) - is the signature of the J.E.
Ext 4 - is the permission to construct R.C.C residential building.
Ext 4(1)  is  the signatures of Chairman Abhayapuri Town Committee.
Ext 5- is the approved estimate report.
Ext 5(1) – is  the signature of J.E.
Ext 5(2) – is the signature of Chair person, Abhayapuri Town Committee.
Ext 6 -  is the approved estimate for proposed R.C.C residential building. 
Ext 6(1)- is the signature of the J.E.
Ext 6(2) is the signature of Chairperson Abhayapuri Town Committee.
Ext 7- is the non-encumbrance certificate.
Ext 7(1) - is the signature of Sub-Registrar, Abhayapuri.
Ext 8-is the Non-encumbrance certificate
Ext 8(1) - is the signature of Sub-Registrar, Abhayapuri.
Ext 9 – is the Revenue paying receipt.
Ext 10 -is the application for House building advance. 
Ext 10(1) -  is the signatures of plaintiff.
Ext 11 – is the transaction certificate issued by Chief Manager, SBI.
Ext 11(1) - is the signature of Chief Manager, SBI.BRPL Complex.
Ext 12 – is the carbon copy of pleader's notice.
Ext  12 (1) and 12(2) – are   the signatures of advocate.
Ext 13 – is the reply notice of Mr Nazrul Islam Siddique, Advocate Bongaigaon.
13(1) – is the signature of Mr Nazrul Islam Siddique, Advocate.
Defendant witness:
Nil.
Defendant exhibit:
Nil.

            ( M.C.Bordoloi )
 Civil Judge, , 

              Bongaigaon.


