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O R D E R

5.6.2015. Parties  are  represented.  Learned  counsel  for  the 

defendant/petitioner craved liberty to place his submissions on record as has 

been granted vide order dated 19.5.2015..

Liberty so craved is granted.  Heard the learned 

counsel for the petitioner.

Today is fixed for orders on petition no. 1183/14 

filed  by  the  defendant  and  the  order  passed  hereinunder  will  decide  the 

aforesaid application :

Defendant/petitioner  filed  petition  bearing 

no.1183/14  under order 7 rule 11(a) of the Code of Civil Procedure praying for 

rejection of the  plaint for want of cause of action.  The petitioner avers that 

plaintiff had filed the instant suit against the defendant claiming Rs. 50,00,000/- 

(Rupees fifty lakhs) as damages for alleged publication of defamatory statement 

in an FIR being numbered 139/2013 and that the said FIR culminated in the 

submission of a report in final form on the ground that no clue of the accused 

persons could be found, which report was accepted by the learned Chief Judicial 

Magistrate,  Bongaigaon  vide  order  dated  1.11.2013.   The  petitioner  further 

avers that though the FIR was filed stating true facts but it resulted in report in 

final form only due to non-apprehension and non-identification of the accused 

persons and that the FIR did not disclose any defamatory statement against the 

plaintiff  which  was  intended  to  lower  his  reputation  in  society.   The 

petitioner/defendant also stated that he had only exercised his duty to report 

about any untoward incident  and the FIR cannot be considered to be 
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publication of a defamatory statement against the plaintiff and hence the instant 

suit for damages is devoid of any cause of action and is liable to be rejected in 

linime.

                                       The opposite party/plaintiff resisted the petition under  

Order  7  rule  11(a)  CPC  by  filing  his  written  objection.   The  opposite 

party/plaintiff  in his written objection pleaded inter-alia that the defendant by 

filing an ejahar before the Officer In-charge of New Bongaigaon P.P had stated 

that a few youths at the instigation of the plaintiff/opposite party had attacked 

the  petitioner/defendant  by  stopping his  car  while  he  was on  his  way from 

Dhaligaon  to  Bhowlaguri  wherefrom  it  was  crystal  clear  that  the 

defendant/petitioner  had  imputed  defamatory  statement  against  the  opposite 

party/plaintiff by making statement that the plaintiff was involved in the alleged 

incident.   The  opposite  party  further  pleaded  he  was  required  by  the 

Investigating Officer  to  appear  for  interrogation pursuant  to  the   ejahar  and 

thereafter released and only after finding that the alleged incident was incorrect 

the Investigating authority reported the same in final form, which report was 

accepted  by  the  learned  Chief  Judicial  Magistrate,  Bongaigaon  on  being 

satisfied despite all resistance from the petitioner/defendant.  The opposite party 

in  the  above  circumstances   stated  that  there  is  a  cause  of  action  to  be 

adjudicated upon and hence the petition for rejection of the plaint for want of 

cause of action is devoid of merit and is liable to be rejected. 

                                               Heard both sides. 

                                      Learned counsel for the petitioner submits that the  

present plaint do not disclose any cause of action as filing of an FIR does not 

amount to publication of defamatory statement and hence the suit for damages 
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does not lie and submits that plaint is liable to be rejected.  Learned counsel for 

the petitioner placed reliance in the judgment of  Imtiaz Ahmad, Professor vs 

Durdana Zamir  reported in  2009(3) AD(Del) 703 wherein the  Hon'ble  High 

Court at Delhi has held that complaint against some one to a Lawful authority 

cannot  be  said  that  the  person  had  publicised  or  publicly  made  defamatory 

averments against the person unless a competent Court holds complaint to be 

false.  Learned counsel further placed reliance in the case of  Raj Nath Khosla 

vs  Acharya  Dr  John R Biswas and others  reported  in  2013 (197)  DLT 728 

wherein their  Lordship at  Delhi High Court  held that for determination of a 

petition under order 7 rule 11 CPC,  Court  is to look at the averment in the 

plaint and nothing else and that complaint to lawful authority is not actionable, 

if it is not defamatory per se.  It was further held that unless  it is established 

that the complaint so made is false and defamatory, no action would lie.

Controverting the above submissions learned counsel for 

the opposite  party  submits  that  the  plaint  discloses a  cause of action as the 

plaintiff  who  is  a  respectable  person  of  the  society,  being  the  principal  of 

Sapatgram College had to undergo mental agony and tension due to the filing of 

the ejahar against  him and that the ejahar containing  the averment that  the 

plaintiff  had  instigated  the  youths  to  attack  the  petitioner  was  defamatory 

enough to malign the reputation of the plaintiff.  Hence the suit is not without 

any cause of action and application for rejection of the plaint is liable to be 

dismissed.

Heard both sides.

Perused the provision of order 7 rule 11(a) CPC. Order 7 
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rule 11(a) of the Code of Civil Procedure envisages that plaint shall be rejected 

where it does not disclose a cause of action.  In fact, when a plaint is devoid of 

any cause of action the Court has no option except to reject the same.

It will be apposite herein to refer to the judgment of the 

Hon'ble Supreme Court reported in (2003) 1 SCC 557 in the case of Saleem 

Bhai and others vs State of Maharastra and others wherein their Lordship held 

as follows :

'' A perusal of Order 7 rule 11 of Code of Civil Procedure  

makes it clear that the relevant facts which needs to be looked into for deciding  

an application thereunder are the averments in the plaint. The trial Court can 

exercise the power under Order 7 rule 11 CPC at any stage of the suit – before  

registering the plaint or after issuance summons to the defendants at any time  

before conclusion of the trial.   For the purposes of deciding an application  

under clauses (a )and (d ) of rule 11 of order 7 Code of Civil Procedure, the  

averments in the plaint are germane ; the pleas taken by the defendant in the  

written statement shall be wholly irrelevant at that stage.''

In fact,  from the above ratio it  is clear that in order to 

consider an application under order 7 rule  11 Code of Civil Procedure,  the 

Court has to look into the averments in the plaint and the same can be exercised 

at  any stage  of  the  suit  and that  the  averments  in  the  written statement  are 

immaterial.   These  principles  are  have  also  been  reiterated  in  the  case  of 

Raptakos  Brett  and  Company  Ltd  vs  Ganesh  Property  reported  in 

MANU/SC/0595/1998.

In the  case at hand, on perusal of the plaint it is seen that 

plaintiff  has  averred  that  by  filing  of  the  ejahar,  there  was  publication  of 

defamatory statements and hence there was cause of action for filing the present 
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suit for damages.  To find out whether admitted filing of an ejahar containing 

the averment in respect of  alleged involvement of the plaintiff in instigation the 

accuseds  to attack the defendant amounted to defamation or not and  whether 

the plaint  unfolds a cause of action or not, it will be worth while to understand 

the meaning of ' cause of action'.

 It  will  not be out of place to refer to the judgment of 

Hon'ble  Supreme Court in A.B.C Laminart  Private  Ltd.  And another vs A.P. 

Agency Salem reported in MANU/SC/0001/1998 wherein their Lordship  had 

explained the meaning of cause of action as follows : 

'' A cause of action means every fact, which if traversed,  

it would be necessary for the plaintiff to prove in order support his right to a 

judgment of the Court.  In other words, it is a bundle of facts which taken with  

the law applicable to them gives the plaintiff a right  against the defendant.  It  

must include some act done by the defendant, since in the absence of such an  

act,  no cause of action can possibly accrue.   It  is not limited to the actual  

infringement of the right sued on but includes of the material facts on which it  

is founded.  It does not compromise evidence necessary to prove such facts, but  

every fact necessary for the plaintiff to prove to unable him to obtain a decree.  

Everything which if not proved would give the defendant a right to immediate 

judgment, must be part of the cause of action.   But it has no relation whenever  

to the defendant which may be set up by the defendant nor does it depend upon  

the character of the relief prayed for by the plaintiff.''

In  the  light  of the  above definition  of  what  constitutes 

cause of action let me scrutinize  the plaint of the instant Money Suit.

At the risk of repetition it is said that plaintiff has brought 

about the instant suit claiming damages on the basis of the FIR admittedly filed 

by the defendant.
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A perusal of the copy of the FIR appended with the plaint 

discloses that there was an averment that some unknown youths had attacked 

the defendant on the instigation of the plaintiff.  It is an admitted fact that the 

upon completion of investigation the case was returned in final form as no clue 

against the accused persons were found, which report was accepted by the then 

learned  Chief  Judicial  Magistrate,  Bongaigaon.   The  alleged  attack  on  the 

defendant was however not declared   to be a false complaint by any competent 

Court.  A reading of the report in final form (copy of which annexed to the 

plaint) discloses that  same was returned in final  form as no clue against  the 

accused could be found.

Hence, the first requirement for filing a suit for damages 

alleging  a false complaint is not found in the instant case. The complaint not 

been declared false by any competent Court.  The acceptance of report in Final 

form does  not amount to holding of complaint as a false one.  Further more, the 

giving of a first information report to the police regarding attack on the person 

of  the  defendant  naming  the  plaintiff  cannot  be  said  to  have  maligned  the 

reputation of the plaintiff.  The defendant has but exercised  his duty to inform 

the police on the  alleged attack on him.   Moreover,  the  allegation that  the 

unknown youths attacked the defendant at the instigation of the plaintiff is not ' 

per se defamatory'.

It is no where averred in the plaint that in the aftermath of 

filing of the ejahar by the defendant  and the consequent interrogation of the 

plaintiff  by the Investigating agency the plaintiff was ostracised  from society 

or that his esteem was lowered in the minds of the right thinking persons in 
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society.  Besides  the  averments  that  the  plaintiff  underwent  mental  pain  and 

agony and loss of reputation to the tune of Rs. 4,00,000/- (Rupees four lakhs) 

there  is nothing on record as to how an adverse opinion of feeling of other 

persons towards the plaintiff was incited by the lodging of the FIR.  Further 

being persuaded by the ratio,  in the cases  of   Imtiaz Ahmad, Professor vs 

Durdana Zamir  and Raj Nath Khosla vs Acharya Dr John R Biswas and others 

(Quoted supra), I am but to hold that the first information report can not be said 

to have caused publication of defamatory averments against the plaintiff. More 

so, when the alleged complaint was not declared false by any Court  of law.  

Further more it will be also worth while to refer to the 

case  of  Dattaraya  Pandurang  Datar  vs  Harikeshav  Gokhale  reported  in 

MANU/MH/0052/1948 wherein their Lordship relying in the case of Nagendra 

Nath Bay  vs Basanta Das Bairagya, I.L.R (1929) Cal 25 held that proceedings 

before the police were proceedings '' anterior''  to prosecution and that mere 

giving of an information to an Investigating authority by a private individual 

will not make him liable for action for wrongful  prosecution.  At the risk of 

repetition it is again stated that the defendants by giving the information has not 

prosecuted the plaintiff and therefore the sine quo non of an action for damages 

for  alleged  false  prosecution  is  not  disclosed  in  the  instant  case.    I  am 

constrained to hold in the above circumstances, that the plaint do not disclose 

any cause of action for filing the suit for damages on account of the filing of the 

ejahar against the plaintiff.

When the plaint do not disclose any cause of action this 

Court in exercise of the bounden duty has no option but to reject the plaint and 

accordingly I do so.
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Plaint  stands  rejected  under  Order  7  rule  11(a)  of  the 

CPC.

Suit stands dismissed accordingly.

As dictated.


