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                                     Misc. (J) 1/2015. Signature

30.5.2015              Parties are represented.                   

                            Today is fixed for order on  the instant  

Misc.(J) case and same is passed accordingly hereinunder :

                           Petitioner Sunita Pathak  filed petition 

bearing  no.  3/2015  under  Order  39  rule  1  and  2  CPC 

praying for a temporary injunction restraining the opposite 

party from selling/alienating the suit  land or erecting any 

structure  over  the  suit  land  till  disposal  of  the  main  suit 

which had been registered as the instant Misc.(J) case. 

                         Petitioner's case in brief material for 

disposal of the instate Misc.(J) case is as follows : 

                           The petitioner's case is that her father 

Ramani  Pathak  (since  deceased)  and  her  uncle  Gajendra 

Pathak  (since  deceased)   were  the  joint  owners  and 

possessors of plots of land measuring 4 bighas 3 kathas 17 

lechas of dag no. 87 and patta no. 355, another plot of   land 

measuring 10 bighas 4 kathas 12 lechas of dag no. 139 and 
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yet another  patta no.151 and plot of land measuring 1 bigha 

4 kathas 10 lechas covered by dag no. 25 and patta no.151 

of  village  Dolaigaon,  Part  I  under  Bongaigaon  revenue 

circle and that out of said plot of land  the opposite party 

sold out land  measuring 1 bigha 4 kathas 10 lechas of dag 

no.  25 and patta  no.  151 and the  aforesaid  plots  of  land 

except  the  land sold  out  by opposite  party  is  the  subject 

matter of the suit and same is more specifically described in 

the schedule to  the petition.

                     It is the case of the petitioner that said 

Gajendra Pathak expired without leaving behind any legal 

heirs and the petitioner and the opposite party are the only 

surviving legal  heirs  of  their  predecessor-in-interest,  their 

mother Chiati Pathak having expired two months  prior to 

the institution of the suit.  It is further case of the petitioner 

that the name of the petitioner and the opposite party had 

been entered in the record of rights in respect of the plot of 

land measuring 10 bighas 4 kathas 12 lechas of dag no. 139 

and patta no. 151 only while her name has been left out to 

be  mutated in  respect  of the  land  measuring 4 bighas 3 

kathas 17 leches covered by dag no. 87 and patta no. 355 

though they have jointly inherited the suit properties.  It is 

further averred by the petitioner that despite requesting the 

                                                                         Contd...



opposite party to make partition of the scheduled  land, the 

opposite party has been denying her right and has refused to 

partition the suit land for which she was compelled to file 

the instant suit  for partition.   The petitioner further avers 

that the opposite party  is attempting to sell the suit land 

denying  the  petitioner's  title  over  the  same  and  hence  a 

prohibitory order by way of injunction is required.  Hence 

the instant petition. 

                           Upon receipt of the petition and having 

perused  the  document  submitted,  this  Court   vide  order 

dated  2.1.2015   while  passing  an  order  of  temporary 

injunction  for  restraining  the  opposite  party  from 

transferring/alienating  the  suit  to  any  other  person  until 

further orders, directed show cause notice upon the opposite 

party to show cause as to why interim order so passed, sould 

not be made absolute.

                                   The opposite party upon receipt of the  

show  cause  notice,  entered  appearance  and  resisted  the 

prayer of the petitioner by filing the written objection.  The 

opposite party in his written objection averred that there is 

no cause for filing the petition for temporary injunction and 
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the petitioner has no locus-standi to file the above petition. 

The opposite party denied the fact that the petitioner is the 

daughter  of  Ramani  Pathak  (since  deceased)  and  further 

denied  that  he  was  the  brother  to  the  petitioner.   The 

opposite  party  while  admitting that  Gajendra Pathak  died 

unmarried  and  issue  less,  denied  the  plaintiff's  right  to 

inherit the suit properties,  and averred that he is the only 

surviving legal heir of the original owners to the exclusion 

of all  others.    The  opposite  party  denied the  petitioner's 

right  to  claim partition  over  the  suit  land.   The  opposite 

party  averred  that  his  father  Ramani  Pathak  expired  on 

12.3.1974 while the petitioner is aged about 28 years only 

and hence she  could not  be the  daughter of his  deceased 

father and accordingly prays for dismissal of the petition. 

  

                          Heard both sides. Perused the case record 

and the documents submitted alongwith.

                               Now let me discuss the petitioner's case 

in the light of the three cardinal principles viz-i) Prima-facie 

case, ii) balance of  inconvenience and iii) irreparable loss 

or injury to find out whether the petitioner has been able to 
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successfully  make  out  a  case  of  grant  of  temporary 

injunction in her favour or not. 

                          Prima-facie case 

                          Petitioner filed Title Suit bearing no. 2/2015 

seeking  partition  of  the  ancestral  properties  which  she 

claims to have jointly inherited with the opposite party on 

the death of her father Ramani Pathak (since deceased) and 

her  uncle  Gajendra  Pathak.   The  petitioner  avers  that 

opposite party  has been denying the right to inherit the said 

properties  and  has  been  refused partition  by the  opposite 

party  and that  there  is  an  apprehension  that  the  opposite 

party might sale of the suit  land to some other people to 

deprive of her right.  

                     The opposite party, on the other hand, denied 

the  petitioner's  right  to  the  scheduled  properties  on  the 

ground that she is not the legal heir of the original owner as 

she is not the daughter of late Ramani Pahtkak and claims 

himself to be  absolute owner and possessor of the suit land. 

From the respective pleaded cases of the parties it has come 

to the fore that their exists a substantial issue in respect of 

the  right  to  inherit  the  suit  properties,  which  requires 

determination in the Court of law.  It is not denied by the 
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opposite  party  that  the  petitioner  is  the  daughter  of  his 

mother  rather it  is denied that she is the daughter of his 

deceased father Ramani Pathak.  Accordingly, the right itself 

and the infraction of right is in question which would be 

adjudicated  upon   in  course  of  trial.   Hence,  I  am 

constrained to hold that there is a prima-facie case for trial 

in favour of the petitioner.  Further the apprehension of the 

petitioner that the opposite party might dispose of the suit 

properties to deprive her of her alleged legitimate right also 

reveals a prima-facie case for injunction. 

  

                       Balance of convenience 

                       The opposite party admittedly is in possession 

of the suit land while the petitioner is out of possession of 

the suit land, she being married of to one Bhaben Ray.  If 

the opposite party at this stage is directed to maintain status-

quo in respect of the possession of the suit land he would 

not be prejudiced, for he would be able to reap the benefit of 

the suit land.  

                         On the other hand, if such an order is not 

passed, the petitioner would be put to greater  comparative 

hardship, for if the opposite party is not being restrained  he 

would sale/alienate  the suit land to the stranger which 
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would lead to multiplicity of suit.  The opposite party who is 

in possession, if on the completion of trial, the petitioner's 

cause fail,  he would be in a position to sale  the suit land at 

a much  greater value than that of today for value of land 

price appreciates  in due course of time and not vise-versa. 

The balance of inconvenience is therefore in favour of the 

petitioner. 

                       Irreparable loss or injury

                       The petitioner who is staking claim over the 

scheduled  properties  by  virtue  of  inheritance,  if   not 

protected by a restraint orders he would suffer irreparable 

loss, for  if land is allowed to be conveyed to some stranger 

a  loss  would  be  caused  which  would  not  easily  be 

compensated in terms of money, if she succeeds in proving 

her cause.

                                                                             . 

                        On the other hand, the opposite party at 

present if restrained he would suffer any irreparable loss for 

he is in possession of the suit  land and would be able to 

enjoy the benefits thereof while possessing the same.

                                Hence in the above circumstances the  

three pre-requisites being present in the petitioner's case I 

am of the measured opinion that it would meet the ends of 
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justice if the parties would be  directed to maintain status-

quo in respect of the possession of the suit land till disposal 

of the main suit. The earlier restraint order passed vide order 

dated 2.1.2015 stands modified to the above effect.

                         Accordingly, I direct the parties to maintain 

status-quo  in  respect  of  the  possession  of  suit  land  till 

disposal of the main suit. 

                          The Misc.(J) case is allowed on contest 

without cost. 

                                       
As dictated


