
             Misc. (J) 25/2014.

O   R   D    E     R

6.6.2015.              Parties are represented.

With  the  following  order,  I  propose  to  dispose  of  the 

instant Misc.(J) case.

The petitioner  filed petition  under Order 41 rule  3 A 

read with section 5 of the Limitation Act for condoning the delay in preferring 

the  appeal  against  the  judgment  and decree  passed  by the  learned  Munsiff, 

North Salmara, Abhayapuri in Title Suit no. 43/98 which has been registered as 

the present Misc.(J) case. 

It  is  the   petitioner  case  that  the  opposite  party  of  the 

present Misc.(J) case as plaintiff filed Title Suit bearing no. 43/98 in the Court 

of learned Munsiff seeking relief of declaration of title and delivery of khas 

possession in respect of the suit land, wherein pursuant to summons the present 

petitioner  entered  appearance  and  contested  the  case  by  engaging  learned 

counsel A. Samad of Abhayapuri Bar Association.   It is the further case of the 

petitioner that to his utter surprise on 27.5.2014 the office staff of the Court of 

Munsiff, North Salmara, Abhayapuri came to deliver vacant possession of the 

suit land in favour of the present opposite parties,  only then, on enquiry he 

could learn about  the  decree being passed in  favour of the  present opposite 

parties in the said Title Suit no. 43/98.  It is the further case of the petitioner that 

the conducting counsel for the petitioner did not take steps of informing the 

petitioner to lead evidence and on the failure to lead evidence the suit  was  
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decreed  exparte,  allegedly  without  the  knowledge  of  the  petitioner.   The 

petitioner averred that thereafter obtaining the certified copy of the judgment 

and decree in Title Suit no. 43/98 he engaged another counsel and thereafter the 

newly engaged counsel required the original brief of the case lying in custody of 

the previous engaged counsel, consequent to which he obtained the same and 

during the  process delay has occasioned and the said delay was beyond his 

control.   The petitioner  averred that the delay had occurred due to the omission 

of  the  previously  engaged  counsel  to  inform  him about  the  passing  of  the 

judgment in Title Suit no.43/98 which is sought to be impugned and the said 

delay not being  a willful one, same may be condoned.  

The opposite parties filed written objection to the instant 

petition pleading inter-alia that there is no cause of action for filing the instant 

petition  and  since  the  allegation  had  brought  about  against  the  previously 

engaged  counsel,  the  engaged  counsel  was  a  necessary  party  for  proper 

adjudication of the matter at hand,  and in his absence the petition is liable to be 

rejected.  The opposite parties further aver that the petitioner contested the Title 

Suit no. 43/98 in the Court of learned Munsiff, North Salmara, Abhayapuri for a 

period of 15 years and that he was aware of the proceeding of the case and that 

no engaged counsel could completely  safeguard the interest of his clients and 

that the petitioner was in dark about the disposal of the suit for 8 long months 

was  unbelievable  and  even  if  it  is  believed,  negligence  on  the  part  of  the 

petitioner is unfolded.  The opposite parties further stated that petitioner failed 

to exercise his duty  casted upon him and cannot evade by making allegations 

against the previously engaged counsel.  The opposite parties further denied the 

case of the retainment of the brief by the previously counsel and prays that the 
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delay has  been caused only to the negligence of the petitioner and hence same 

is not liable to be condoned and accordingly prays for dismissal of the petition. 

Heard both sides.

Perused  the  case  record.   Learned  counsel  for  the 

petitioner  during the  time  of  hearing  has  also   submitted  a  photocopy of  a 

complaint against the earlier engaged advocate to the Bar Council of Assam and 

with necessary postal receipt, which copy was serviced to the other side as well. 

The opposite parties admitted having no knowledge about the said complaint 

being made.

Learned counsel for the petitioner submits that petitioner 

has been able to make out a good case in his favour and the delay may be 

condoned adopting a  liberal  approach as has been mandated by the  Hon'ble 

Supreme Court as well as the Hon'ble Gauhati High Court in catena of decision. 

Learned counsel for the petitioner placed  reliance on the  following cases  :

a)  G.Ramegowda,  Major  Etc.  vs   Special  Land 

Acquisition Officer, Bangalore  reported in 1988 AIR  897, 

b)  Hidustan Unilever Ltd vs Commissioner of Central 

Excise reported in 2014 (3) GLJ 331 ;

c)  Sethi  Coke  Industries  vs  Jamshed  Ali  and  another 

reported in 2014 (4) GLJ 366 ;

d)  Musstt Kalchibon and others vs Mossmt Samita Bibi 

and others reported in 2010 (5) GLJ 586 ;

e)  Bogidhola  Tea  and  Trading  Co  Ltd  and  another  vs 

Hiralal Somani reported in 2008(1) GLJ (SC) 672 ;
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f ) Smti Nanhi Singh vs Naresh Chandra Das and others 

reported in 2014 (4) GLJ 111 ;

g)  and the decision of the Hon'ble Delhi High Court in 

CRL.L.P. 219/2006 in  State Thru C.B.I vs R.P.Tiwari.

Heard both sides.

Perused the case record, the provision of section 5 of the 

Limitation Act  and the  decisions relied upon by the  learned counsel for the 

petitioner.

Perusal of the pronouncement of the Hon'ble Apex Court 

as well the Hon'ble Gauhati High Court and the Hon'ble High Court at Delhi, 

relied on by the petitioner's side  discloses that,  that  it  is mandated by their 

Lordships that  the expression ' sufficient cause'  in section 5 of the Limitation 

Act  1963 must  be  given  a  liberal  construction  so  as  to  advance  substantial 

justice and that delay in preferring appeals are required to be condoned in the 

interest  of justice where no gross negligence or deliberate in action or lack of 

bonafide is imputable to the party seeking condonation of delay.

At this stage  I am also reminded of the law laid down by 

the Hon'ble Apex Court in the case of '' Collector Land Acquisition, Anant 

Nag and another vs  Mustt  katija  and others  reported  in  AIR 1987 SC 

1353'' wherein their Lordship while explaining the expression of ''  sufficient 

cause ''  have enunciated  that sufficient cause is made adequately elastic by the 

Legislature to enable  the Court  to  apply the law in a meaningful manner to 

subserve the cause of justice, that being the life purpose for the existence  of 
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the  institution  of  the  Courts.   Their  Lordship  also  observed  that  a  liberal 

approach is justified amongst others on the consideration that refusal to condone 

the  delay  can  result  in  a  meritorious  matter  being  thrown   out  at  the  very 

threshold and to  cause  the  very purpose  of  justice  being defeated.    It  was 

propounded that  when substantial  justice  and the technical  consideration are 

pitted against each other, cause of justice deserves to be preferred, for the other 

side  cannot  claim  to  have  vested  right  in  injustice  done  because  of  non 

deliberate delay.  Their Lordship underlined that there is no presumption that 

delay is caused deliberately  for and on account of culpable negligence  or on 

account of malafide and that a litigant  does not benefit by resorting to delay but 

on the contrary runs a serious risk if there is willful delay.  

From the reading of the law propounded by the Hon'ble 

Apex Court  in the case (quoted supra) it brings to light that sufficient cause 

should be considered with  pragmatism in a justice oriented approach rather 

than to warrant explanation for every days delay. In fact, the sufficient cause 

which, a petitioner seeking condonation of delay pleads, should be one so as to 

persuade the Court in the exercise of its judicial discretion, to treat the  delay as 

an excusable one.  

In the case at hand it is seen that petitioner has pleaded 

that he was kept in the dark  by the concerned representing counsel and that for 

such a lach he has also made a complaint with the concerned Bar council. A 

copy of  the  complaint  petition  alongwith necessary postage  submitted  bears 

ample testimony to the above fact that he was aggrieved by the inaction of his 

representing counsel.  That the petitioner was prejudiced for the laches of the 

advocate is but brought out by the petitioner.  

'' Actus curie neminem gravabit '' - that is, a party ought not be 

put at fault for the omission of the engaged counsel.    It is not in doubt that a 
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party on his own count has to be vigilant,  when he pursues a cause.  Such a 

kind of behaviour could be accepted from the people or litigant of the cities or 

metropolis.  But the situation is different in a sub-division or in Moffesil  Courts 

where litigants rely on their representing counsel exclusively and  expecting of 

necessary vigilance in such a situation would be way too much.  Hence in the 

above circumstances, when the petitioner has submitted that his representing 

counsel has kept him in the dark by not giving him the clear  picture of the 

status of the ''lis''  the same is believable.  In the fact circumstances, that the 

petitioner after learning  about the decree passed at the time of execution and 

thereafter took time  to collect the brief from the previously engaged counsel 

and to appoint a new counsel with  further instructions to prefer an appeal is a 

believable  case.   In  my  measured  opinion   petitioner  has  given  reasonable 

explanation for the delay which has occurred.  In my considered opinion, the 

said  delay  is  excusable,  for  the  fact  that  the  petitioner  who  was  allegedly 

prejudiced ought to be given a fair chance to put forward  his case or else  ends 

of justice would be defeated.  

Hence, in the above circumstances, being guided by the 

mandate of the Hon'ble Apex Court I, adopting a liberal  approach , has chosen 

to condone the delay which has occasioned and I accordingly do so, thereby 

imposing cost of Rs. 2000/- (two thousand ) only which is condition precedent 

for admission of the appeal.

Misc.(J)  case  is  allowed  on  contest  with  cost  of  Rs. 

2000/-.

As dictated. 


