
Misc. (J) 38/2016.

O R D E R

5.10.2016.  Parties are represented.

Today  is  fixed  for  orders  and  the  same  is  passed

accordingly hereinunder.

Petitioner filed petition No. 4630/16 under order 39 Rule

1  and  2  read  with  section  151  C.P.C  praying  for  a  temporary  injunction

restraining the opposite parties, from selling, transferring or alienating the suit

land and  further for restraining them to make any construction over suit land

till disposal of the main suit, which petition was registered as the present Misc.

(J) case.

Upon  motion,  this  court  observing  the  presence  of  a

prima-facie case,  in the petitioners favour, vide order dated 4.8.2016, directed

the parties to maintain status-quo in respect of the suit land, while directing

notice to the opposite parties to show-cause  as to why the order of status-quo

shall not be made absolute.

The opposite  party entered  appearance  and resisted the

petitioner's claim by filing written objection.  

Heard  arguments  advanced  by  the  learned  counsels  of

both sides.

The facts of the case material for disposal of the instant

petition is as follows:
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That  the  opposite  party  being  the  absolute  owner  and

pattadars to a plot of land measuring 2katha 10lecha covered by dag no. 1545

(old), 36 (new), presently 332 and patta no. 554(old), 87(new), presently 265

situated at Bongaigaon Town, Part- VIII, due to a financial exigency, on account

of  the  marriage  of  his  younger  sister,  proposed to  sale  the  suit  land  to  the

petitioners, which proposal the petitioners agreed fixing the total consideration

towards purchase of the suit land at Rs. 6,00000/- (Six Lakhs), and in pursuant

to  such  agreement  dated  29.1.2016,  the  petitioners  paid  an  amount  of  Rs.

2,10,000/- ( Two Lakh Ten Thousand), on the said date.  It was further averred

that the opposite party further secured a further amount of Rs. 50,000/- (Fifty

Thousand),  on  30.1.2016,  towards  total  consideration  and  thereby  the

petitioners  made  an  advance  payment  of  Rs.  2,60,000/-  (Two  Lakh  Sixty

Thousand), to the opposite party whereby an amount of Rs. 3,40,000/- (Three

Lakh  Forty  Thousand),  remained  due  for  payment.   It  is  also  averred  that

opposite party agreed to execute the sale deed within 3 months from the date of

the said  agreement, but the opposite party even after expiration of such time,

failed to execute the sale deed whereupon the petitioners had been compelled to

sent a legal notice to the opposite parties but to no avail.  It is apprehended that

the opposite parties who have been trying to sale the suit land, would sell the

same to  some third  party  by  accepting  a  higher  consideration,  under  which

circumstances  the  instant  petition  for  injunction  has  been  filed.   Infact,  the

opposite party disputed the petitioner's prayer for injunction primarily disputing

the  consideration  amount.   The  opposite  party  averred  that  the  fixed

consideration  amount  was Rs.  88,00000/-  (  Eighty  Eight  Lakhs)  though the

consideration shown  in the agreement was 6,00000/- (Six Lakhs) and the 
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petitioner  in  stead of offering the consideration amount  as has  been agreed,

though not on document,  had filed the instant  case for wrongful  gain.   The

opposite  party  admitting  the  receipt  of  Rs.  2,06,000/-  (  Two  Lakh  Six

Thousand), disputing the balance consideration amount claims that an amount

of Rs. 85,40,000/- (Eighty Five Lakh Forty Thousand) is due the opposite party

thereby disputing  the  presence  of  the  prima-facie  case  in  petitioners  favour.

Opposite party prays for dismissal of the petitioner's prayer.

It is settled that a party seeking the relief of injunction has

to prove the existence of the following prerequisites : (a) presence of prima-

facie case; (b) balance of inconvenience; (c) irreparable loss or injury.

Perusal of the pleaded case of the petitioner discloses that

petitioner  claims to  have  advanced an amount  of  Rs.  2,60,000/-  (Two Lakh

Sixty  Thousand),  to  the  opposite  party,  towards  purchase  of  the  suit  land,

pursuant  to  an  agreement  dated  20.9.2016  and  has  alleged  refusal  by  the

opposite  party  to  execute  the  sale  deed,  upon  receipt  of  the  balance

consideration amount. 

On  the  other  hand,  the  opposite  party  admitting  the

execution  of  the  agreement  for  sale  and  receipt  of  advance  consideration

amount to the tune of Rs. 2,06,000/-(Two Lakh Six Thousand), only had further

disputed the total consideration amount and claimed that the sale consideration

was fixed at Rs. 88,00000/- (Eighty Eight lakhs), and further averred that the

balance consideration due was 85,40,000/- (Eighty Five Lakhs Forty Thousand).

Even  if  the  consideration  amount  as  claimed  by  the

opposite  party  and  the  balance  amount  of  consideration  is  calculated  it  is

apparent that the petitioner had paid an amount of Rs. 2,60,000/- (Two Lakh 
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Sixty Thousand)  and not  2,06,000/-  (Two Lakh Six Thousand),  as  has  been

claimed.  The total consideration averred minus the balance amount averred by

the  opposite  party  leads,  to  the  fact  that  an amount  of  Rs.  2,60,000/-  (Two

Lakah  Sixty  Thousand),  had  been  parted  with  by  the  petitioner.   Situated

thus,the  only  point  for  dispute  herein  is  the  consideration  value but  the

agreement prima-facie discloses that the consideration for sale was fixed at Rs

6,00000/- (Six Lakhs).  A disputed question has arisen for consideration of this

Court thereby disclosing a prima-facie case for trial.  That petitioner has parted

a sum of money not being in dispute, the apprehension that the opposite party

might  sale  of  the suit  land to  some other  person,  has made out the case of

apprehension of the petitioner and thereby has unfolded a prima-facie case for

injunction as well.

The opposite party is in possession of the suit land is not

in dispute.  The opposite party would have nothing to lose if he is injuncted

from disposing the suit  land until  the matter is adjudicated upon.  More so,

when  he  is  eager  and  ready  to  return  of  said  advanced  amount  and  the

petitioners also  wants in the alternative the return of said advanced money the

opposite  parties  would  not  lose  anything.   On  the  other  hand,  if  the  suit

property, is not protected until adjudication it would lead to multiplicity of suits

and would put the petitioner to greater comparative hardship and injury  which

would not be easily compensated. But if the petitioner's claim fails, he would be

able to sell his land at an escalated price, and would gain , for value of land

constantly appreciates.  Hence, considering the presence of the presence of the

three cardinal prerequisites in the petitioners case I am of the measured opinion 
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that  the  suit  properties  is  required  to  be  preserved  in  status-quo  until  final

adjudication.   Accordingly  the  order  of  status-quo  dated  4.8.2016  is  made

absolute hereby.

     Misc. (J) case is allowed on contests without costs.

  As  dictated.    

 


