
                  Misc. (J) 4/2015.

      O   R   D    E     R

8.6.2015.             Parties are represented.

The following order will decide the instant Misc.(J) case.

The petitioner Jyotish Chandra Das  filed petition bearing 

no. 3095/14  under order 6 rule 17 CPC read with section 151 and 153 praying 

for leave to amend the plaint. It is the case of the petitioner that after filing of 

the  written  statement  by  the  defendants  it  has  come to  the  knowledge  that 

certain papers in which blank signatures of the plaintiff had been obtained by 

the  defendants  were  later  on  forged  to  make  an  application  for  which  the 

plaintiff desires to give his reply against such forged application and has thereby 

proposed the present amendment. 

The objectors/defendant no.1, 2 and 3 jointly and opposite 

party  no.4  and  5  jointly  had  filed   written  objection  against  the  prayer  for 

amendment  pleading  inter-alia  that  the  proposed  amendment  sought  after 

framing of the issue in this suit, is not permissible under law as the same are 

intended to fill up the lacuna in their case.  The opposite party further avers that 

proposed amendment is sought to bring new pleas in the plaint and hence the 

same is not tenable and liable to be rejected.  

Heard both sides.

Learned counsel for the opposite party submits that the 

petitioner  could  have  explained  the  facts  which  has  been  pleaded  in  the 

defendants' written statement by way of a rejoinder and the amendment sought 

to be brought about is not maintainable, trial having been commenced already. 

Contd...



Per contra, the learned counsel for the petitioner submits 

that trial has not commenced in the true sense of the term in the instant case and 

hence  the  prayer  for  amendment  may  be  allowed.  Learned  counsel  for  the 

petitioner placed reliance in the case of Mohibul Hussain vs Kamruj Zaman and 

another reported in 2011 (3) GLJ 306 wherein her Lordships held that parties 

not having filed their documentary evidence in the suit, trial could not have said 

to have commenced.  

Heard both sides.

Perused the case record of Title Suit no. 28/2009. Perusal 

of  the  case  record  discloses  that  case  has  been   fixed  for  steps  before 

peremptory hearing, when the petitioner has preferred the present application 

proposing amendment in the written statement.    Amendment of pleading is 

regulated by the provision of Order 6 rule 17 CPC.  Perusal of the aforesaid 

provisions discloses that amendment in the pleading can be allowed at any stage 

for ascertaining the real  matter  in  controversy.   However,  the amendment is 

restricted by the proviso to the aforesaid provision of the Code which envisages 

that no amendment can be allowed if the trial had commenced unless the party 

proposing amendment failed to raise the matter earlier despite due diligence.   In 

the case at hand, it is seen that the petitioner had averred that they had learned 

about the alleged manufactured application only after  the filing of the written 

statement by the defendant and hence they could not have raised the matter 

prior to the filing of the written statement.  Further more, from the ratio of the 

case (quoted supra) it is seen that fixing a case for SBPH would not amount to 

beginning or commencement of trial.  Hence, the proviso would not be attracted 

herein to come in the way of the proposed amendment. 

Contd....



It  is  agreeable  that  the  petitioner  could  have  filed  a 

rejoinder  to  the  plaint/or replication to  the plaint, but  nonetheless they have 

exercised their option of amending the pleadings.  The objection of the opposite 

parties as regards the form of proposing the amendment though  sustainable, yet 

the spirit of the law is looked into and for the ends of equity and fair play,I deem 

it  fit to allow the petitioner's prayer considering the fact that opposite party 

would not be put to prejudice considering the fact that they would get a chance 

to submit their additional written statement as well. 

Hence  in  the  above  circumstances,  the  prayer  for 

proposed  amendment  is  allowed  but  with  cost  of  Rs.  1000/-  (Rupees  one 

thousand) which is condition precedent for filing the amended plaint. 

Misc.(J) case is allowed on contest with costs. 

As dictated. 


