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Parties are represented.

Heard both sides.

With  the  following  order  I  propose  to  dispose  of  the 

instant Misc.(J) case .

Petitioner Debananda Das filed petition under Order 39 

Rule 1 and 2 read with Section 151 CPC praying for restraining the opposite 

parties  from  transferring  the  suit  properties  to  any  other  person  and  from 

changing the nature and feature of the suit land until disposal of the main suit, 

which petition has been registered as the present Misc.(J) case.

It is the petitioner's case that one Jahnabi Bala Das mother 

of  the  petitioner,  opposite  party  and  proforma-opposite  parties  owned  some 

plots  of land during her  life-time and that  she  expired on 2.3.2000,  leaving 

behind the present petitioner, opposite party and proforma-opposite parties and 

her  husband Ganesh Ch.  Das  to  inherit  her  intestate  properties and that  the 

successors-in-interest of Jhahnabi Bala Das and Sri Ganesh Ch. Das instituted 

T.S.  No.  33/2000  in  the  instant  Court  for  partition  of  the  said  properties, 

wherein a decree on compromise was passed, on 13.8.2001 and pursuant to the 

said  compromise,  all  the  properties  of  Jhahnabi  Bala  Das  were  partitioned 

amongst  her legal  heirs  barring land measuring 1 bigha 1 katha covered by 

periodic patta No. 269, dag No. 680 at  village Barbila under Bijni  Revenue 

Circle in the District of Bongaigaon, same not being included in the properties 

in T.S. No. 33/2000.  It is alleged that Ganesh Ch. (since deceased) during his 

life-time gifted by way of chitha mutation land measuring 5 bigha 1 katha 15 
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lecha covered by patta No. 101, dag Nos. 72 and 100 at village Moukhowa in 

favour of petitioner, opposite party No. 1 and land measuring 1 bigha 1 katha 9 

lecha covered by periodic patta No. 294, dag No. 428 at village Barbila under 

Bijni Revenue Circle along with land measuring 1 bigha 4 katha covered by 

periodic  patta  No.  274 dag No.  427 at  village  Barbila  under  Bijni  Revenue 

Circle in the district of Bongaigaon in favour of proforma-opposite party No. 2, 

whereby proforma-opposite party Nos. 1 and 2 got land measuring 5 bigha 1 

katha 15 lecha and 3 bigha 9 lecha respectively from her father over and above 

the lands which they got pursuant to the partition in T.S 33/2000.  The petitioner 

alleges that the said gift by way of Chitha mutation to Proforma-opposite party 

No.  1 and 2 by Ganesh Ch. Das was done without  his  knowledge and that 

Ganesh Ch. Das also expired without partitioning the properties during life-time 

but the opposite  party has not been responding to  his proposal for amicable 

partition and have instead refused to make partition of the land claiming the 

schedule D and E lands on the strength of will executed by said Ganesh Ch. 

Das, knowledge about which, he could acquire only, on inquiry on 29.7.2016.   

The petitioner further avers that no probate of the alleged 

will was secured by the opposite party for which no right, title in respect of 

schedule D and E lands devolved upon the opposite party as claimed.  Petitioner 

also alleges that the alleged gift made by Ganesh Ch. Das by way of chitha 

mutation is void.

Hence  in  the  above  circumstances  the  petitioner 

apprehending that the opposite party might transfer some of the suit properties 

and may also change the nature and feature of the suit property has prayed for 

the relief of temporary injunction in a nature of restraint order.
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The opposite party entered appearance pursuant to notice 

and contested the proceeding.  The opposite party denying the plaintiff's case of 

lack of knowledge about the alleged gift made by his deceased father in favour 

of proforma-opposite party No. 1 and 2 and also abut his father's will, averred 

that was gifted to the proforma-opposite parties with the due consent of the 

petitioner and that the proforma-opposite parties have been in possession of the 

same  since  thereafter.   The  opposite  party  further  averred  that  a  probate 

proceeding  No  T.S  (P)  No.  68/16  was  instituted  for  secured  probate  of  the 

alleged will and that the schedule A, B, C and F properties are jointly inherited 

by the petitioner, Opposite party and proforma-opposite party. 

The  proforma-opposite  party  also  reiterated  the  pleas 

taken up by the opposite parties in their written objection.

Heard the learned counsel for the petitioner.  Also heard 

the learned for the opposite party and proforma-opposite party. 

Learned  counsel  for  both  sides  submits  that  the 

parties may be directed to preserve status-quo in respect of the suit land to 

preserve the suit property until the disposal of the main suit.

Heard.

Perused the case record.

It  is  well  settled  that  a  party  seeking  the  relief  of 

injunction  has  to  prove  the  presence  of  three  cardinal  principles  viz   the 

existence of prima-facie case, balance of inconvenience and irreparable loss in 

his or her case. 

Perusal of the pleaded case of the parties discloses that 

petitioner had alleged that the gift made by his father (since deceased)  in favour 
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of proforma-opposite party Nos. 1 and 2 was done without his knowledge and 

that he was ignorant in respect of the will executed by Ganesh Ch. Das (since 

deceased) in favour of the opposite  party.  On the other hand, opposite parties 

claim that the alleged gift and will was within the knowledge of the petitioner. 

The petitioner  has alleged deprivation from his legitimate share in his ancestral 

property,  same being vested with the proforma-opposite  parties and opposite 

party without partition of the same.  Apparently, a prima-facie case for trial is 

made out.  If the alleged gift and the purported will is not found in accordance 

with law the petitioner's cause will succeed and if the petitioners cause succeeds 

and  by  that  time  the  suit  property  is  allowed  to  be  wasted,  damaged  etc, 

irreparable loss will occasion to the petitioner which would not be compensated 

in terms of money.  It would give rise to multiplicity of proceedings and greater 

comparative hardship would be suffered by the petitioner.  On the other hand, 

the balance of convenience is in favour of the opposite party who are admittedly 

enjoying the scheduled properties and would have nothing to lose if they are 

allowed to continue with the possession of the same until adjudication of the 

claims  of  the  parties.   On  the  other  hand,  petitioner  would  be  put  to 

inconvenience, if they are not protected by way of an injunctive relief.  

Accordingly  in  the  above  premises  considering  the 

presence of the three cardinal principles and further considering the submissions 

of the learned counsels of both sides, I am inclined to protect the suit property 

till  disposal  of  the  main  suit.   Accordingly  parties  are  directed  to  maintain 

status-quo in respect of the suit land till disposal of the main suit.  

Misc (J) case is allowed on contests without costs.

    As dictated.


