
Misc. (J) 60/2016.

O R D E R

6.3.2017. Parties are represented.

Today  is  fixed  for  orders  and  the  same  is  passed 

accordingly hereinunder :

Petitioner  Kashi  Nath  Saha  through  his  constituted 

attorney Kirpa Sankar  Gupta has filed petition No. 2799/16 under  Order  39 

Rule  1  and 2 CPC read  with  Section  151 CPC against  the  opposite  parties 

praying for restraining the opposite parties from undertaking constructing over 

the suit land or changing the nature and character of the suit land, till disposal of 

the main suit.

Upon  motion  this  Court  vide  order  dated  3.12.2016 

required the preservation of status-quo of the suit land till  returnable date of 

notice  which  order  was  continued  vide  order  dated  20.12.16  on  prayer  till 

18.1.2017.   But  thereafter  no  prayer  for  continuation  of  the  said  order  was 

preferred by the petitioner and the order therefore stood discontinued.

The opposite party No. 1 and 2 entered appearance, and 

contested the proceeding by filing their respective written objections.

Heard both sides.

With  the  following order  the  aforesaid  Misc(J)  case  is 

sought to be disposed of.  

The facts of the case, material for disposal of the instant 

instant Misc(J) case is as follows:

The petitioner is the exclusive owner and possessor of a 

plot of land measuring 1 bigha 3 katha 3 lecha covered by dag No. 96, patta No. 
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47  at  village  Part-III,  Chapaguri  under  Bongaigaon  Revenue  Circle,  more 

specifically  the  A scheduled  land  and  that  the  opposite  party  No.  1  is  the 

adjacent  Southern  boundary  man wherein  he  has  started  construction  of  his 

Reinforced Concrete Construction (RCC for short) structure.

It is the case of the petitioner, that he had originally filed 

a  suit  being numbered T.S.  37/15 for  the  relief  of  dismantling the  structure 

which was constructed by the opposite party on the opposite party's own land 

and that on the basis of a compromise, entered into, with the opposite party out 

side court, T. S 37/15 was withdrawn with the understanding that the opposite 

party  would  raise  the  construction  leaving a  gap  of  3  ft  from the  common 

boundary  wall  and  that  the  opposite  party  had  obtained  permission  for 

construction  of  the  RCC building  keeping  a  gap  of  3  ft  from the  common 

boundary wall, but the opposite party allegedly had extend the cantilever up to 3 

ft  in  breath  and  124  ft  crossing  the  common  boundary  wall  and  it  is 

apprehended that on completion of the work of the extended cantilever, rain 

water   would  fall  on  the  petitioner's  land  which  may cause  damage  to  the 

petitioner's land. It is averred that a complaint was lodged by the petitioner on 

1.12.2016  with  the  Bongaigaon  Municipality  to  stop  the  alleged  illegal 

construction over the suit land whereupon the opposite party No. 2 had issued a 

“stop work notice” vide order  No. BM/BC-04/56 dated 1.12.2016, pursuant to 

which the opposite party had stopped work.  It is apprehended that the opposite 

party may start the construction at any moment for which the restraint order is 

required to be passed. 

The opposite party No. 1 filed written objection resisting 

the petitioner's prayer primarily on the ground of non-maintainability of the 
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petition.   Opposite  party  No.  1  avers  that  the  earlier  suit  having  being 

withdrawn without permission to file afresh, the suit along with the injunction 

petition is therefore non-maintainable.  The opposite party also avers that the 

alleged act of the opposite party is attended duly by the opposite party No. 2, 

hence,  issuance of temporary injunction is uncalled for.   The opposite  party 

prays for dismissal of the petition.

The  opposite  party  No.  2,  that  is  the  Bongaigaon 

Municipality represented by a Chairman filed its written objection praying for 

dismissal of the petition.  Opposite party No. 2 admitting the issuance of “stop 

work notice” avers that  the act of filing of the present suit without leave is 

illegal for which the suit is liable to be dismissed. 

Heard both sides.

Learned counsel for the petitioner submits that the status-

quo order is required to be made absolute or order of injunction be passed in the 

alternative to prevent the wrong being done.

Refuting the above submissions, learned counsel for the 

opposite party submits that the petitioner's case lack the essential ingredients for 

securing the relief of injunction and is liable to be rejected.  Learned counsel 

further  submits  that  the  alleged  dispute  has  been  under  construction  of  the 

autonomous body for which the passing of temporary injunction by the Court is 

uncalled for. 

Heard.  Perused the case record.

It  is  well  settled  that  a  party  seeking  the  relief  of 

injunction  has  to  prove  the  presence  of  three  cardinal  principles  namely 

(1)presence of prima-facie case, (2) balance of inconvenience, (3) irreparable 
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loss and injury, in his or her case so, as to be entitled for the order of injunction.

 Prima-facie  case  refers  to  the  presence  of  a  serious 

disputed question to be tried in the Court and that an act, on the facts before the 

court there is a probability of his being entitled to the relief asked for by the 

plaintiff or the defendant.  Secondly, the Court's interference is necessary, to 

protect the party from the species of injury.   In  other words,  the irreparable 

injury or danger that would ensue, before the legal right would be established at 

trial and  Thirdly, that the comparative hardship or mischief or inconvenience 

which is likely to occur from withholding the injunction will be greater then 

what would be likely to occur, from granting it.

Now let me examine the petitioner's case in light of the 

aforesaid principles, governing the grant of injunction.  

The Specific Relief Act  is also perused.  Section 41 of 

the  Specific  Relief  Act  provides  for  conditions  when  injunction  cannot  be 

granted.  The said provision amongst other qualifications also entails a bar for 

grant of injunction, to prevent on the ground of nuisance any act, of which it is 

not  reasonably  clear  that  it  will  be  a  nuisance  and  also  when  an  equally 

efficacious  relief  can  be  certainly  obtained  by  any  other  usual  mode  of 

proceeding except in case of breach of trust.

Perusal of Section 41(f) provides that an injunction can be 

refused if it is not reasonably clear if the alleged act of the defendant will be a 

nuisance or not. 

Section 41 (f) provides that no injunction can be granted 

whether  there  is  no  nuisance  or  interference  with  rights  and  apprehension 

thereof.  However, every infringement of right which results in substantial 
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damage, would not entitle the petitioner to a mandatory injunction but where the 

injury to the plaintiff is actionable damage could be presumed, than injunction 

granted.

Before  proceeding  any  further  the  import  of  the  term 

“nuisance” has to be understood, in the context of Section 41 (f) of the Specific 

Relief Act.

“Nuisance” per-se can be defined act or omission or use 

of property or thing which is of itself hurtful to the health, tranquility or morals 

or outrages the decency of the public and which is not excusable  under the 

circumstances.  An injunction will not be granted in every instance of alleged 

nuisance.  The present or threatened injury must be real, not trifling, transient or 

temporary.

It  must  be  one  from  which  either  on  account  of  its 

essentially irreparable nature or its repetition or continuation, the legal remedy 

of  damages  is  inadequate.   In  short,  it  is  for  the  Court  to  consider  while 

restraining  a  private  nuisance  by  injunction,  the  premises  of  restraint  of 

irreparable mischief, the suppression of oppressive and interminable litigation 

or preventing the multiplicity of suits.  If one or more of this evils are present, 

only  then  the  Court,  ought  to  exercise  its  discretion  for  granting  the 

discretionary relief, to restrain the injury or to remove the annoyance.

It  is  the  petitioner's  case  that  the  opposite  party  No.  1 

being his neighbour had started the construction of RCC structure on his own 

land without leaving a minimum gap of 3 ft from the common boundary wall 

whereby it is apprehended that rain water  would fall on the petitioner's land and 

would thereby cause heavy damage to the petitioner's premises and that a 
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complaint  had  been  lodged  by  the  petitioner  in  the  circumstances 

aforementioned  with opposite party No. 2, in which connection a “stop work 

notice”  had  been  issued  to  the  opposite  party,  which  had  admittedly  being 

received by the opposite party No. 1.

Further  case  record  discloses  that  the  petitioner  has 

alleged that opposite party No. 1 had raised construction on his own plot of land 

following which he had lodged a case vide No. T.S. 37/15 and on compromise 

the  same was withdrawn.   Admittedly there was no leave for  liberty to  file 

afresh.   Further consequent to the compromise entered into, the construction 

work, alleged, progressed and the opposite party No. 1 proceeded on the belief 

that the plaintiff had acquiesced his right to object. 

It is the petitioner's pleaded case that on the construction 

which  progressed  unopposed,  the  opposite  party  No.  1  has  raised  further 

construction by extension of cantilever but the opposite party No. 1's counsel 

has reiterated the fact  that  the construction work is on the original structure 

itself.   Again petitioner has alleged that the construction might damage their 

property.  The petitioner has alleged a contingent happening and not a nuisance 

which has already happened.   A person is entitled to enjoy his own property in 

any way he pleases provide he does not create a nuisance or interference with 

the rights of others.

As stated above, in the instant case the petitioner allowed 

the continuation of construction of house even though pursuant to an alleged 

compromise. And thereafter petitioner has again re-agitated the matter on the 

ground  of  extension  of  cantilever  apprehending  that  it  might  damage  his 

property from the downpour of rain  water therefrom.  But  the downpour of 

water has not yet happened and the said nuisance is only visualized. The suit 
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land is admittedly in a cosmopolitan area.  The dearth of  place, requires the 

construction  of  houses  without  leaving  much  gap  between  two  houses  and 

provisions can be made to contain the downpour and to prevent the percolation 

of water and consequent damage.  

Further  the  matter  is  within  the  consideration  of  the 

Bongaigaon Municipality.  Hence, Section 41 (h) would come into play.  The 

petitioner has exercised the available remedy of approaching the Bongaigaon 

Municipality, which had accordingly exercised its jurisdiction.  Hence, in the 

above circumstances the  requirement  of  this  Court  to  assume jurisdiction  is 

done away with in view of Section 41 (h).  

In the above premises, I am constrained to hold that the 

petitioner having started construction in his own land admittedly after having 

secured permission from the concerned Office of Bongaigaon Municipality, and 

thereafter  continuing the construction of his own land without any objection 

pursuant to a compromise, I am of the measured opinion, prima-facie case for 

injunction does not exist in the instant case.

In view of the absence of a prima-facie case, I desist from 

discussing the other two essential ingredient governing the grant of injunction 

as the same would be a futile exercise, as even absence of one of such pre-

requisite would disentitle the party to the relief of injunction.  

Accordingly,  the  prayer  of  the  petitioner  cannot  be 

granted.  Petition is liable to be rejected and I do so. 

The status-quo order  passed earlier  had already lost  its 

force due to the non-extension after order dated 18.1.2017.

Misc.(J) case is dismissed on contest with costs.  

       As dictated. 


