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                J U D G M E N T  
1.  The wheel of prosecution was set in motion against the 

accused Tapash Mandal, Gopal Mandal and Bhanu Das  with the filing  of an 

ejahar  by  one  Kona  Chanda   on  20.10.2013  alleging  inter-alia  that  on 

19.10.2013 at about 4 P. M accused  Tapash Mandal with the aid of accused 

Gopal Mandal and Bhanu Das had forcefully kidnapped her minor daughter 

namely  –  Malabika  Chanda  aged  about  16  years  and  kept  her  in  secret 

confinement in his residence and her effort to recover her daughter yielded no 

result due to the attack and intimidation of the accused persons.

2. Upon  receipt  of  the  ejahar,  the  then  In-charge  of  New 

Bongaigaon  Patrol  Post entered the receipt of the same in the Patrol Post's 

General  Diary  vide   General  Diary  entry  no.  385  dated  21.10.2013   and 

forwarded  the same to the  Bongaigaon Police Station for registration of a case. 

Upon receipt of the ejahar, the  then In-charge of Bongaigaon Police Station 

registered a case vide Bongaigaon Police Station case no. 523/2013 U/S 366(A) 

IPC and caused investigation of the case. 

3. Upon completion of investigation, the charge sheet being 

no. 116/2014 against the accused Tapash Mandal  was laid before the learned 

learned Chief Judicial Magistrate, Bongaigaon, while the other accused were 

not sent up for trial.  The learned Chief Judicial Magistrate, Bongaigaon  having 

taken cognizance of the offence,  transferred the case  record to  the Court  of 

learned Judicial Sub-Divisional Judicial Magistrate,  Bongaigaon for disposal. 

The  Learned  Sub-Divisional Judicial Magistrate, Bongaigaon     secured the 
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attendance of the accused in her Court and furnished copies of the case to the 

accused Tapash Mandal in compliance of the provisions of section 207 Cr.P.C 

and  having found  that the case was one exclusively triable by the Court of 

Sessions,   vide order dated 6.9.2014 committed the case record to the Court of 

Hon'ble Sessions Judge, Bongaigaon with due intimation to the learned Public 

Prosecutor.  The Hon'ble Sessions Judge, Bongaigaon upon receipt of the case 

record from the learned Committal Court,  transferred the same to the instant 

Court for trial and disposal. 

4. The attendance of the accused was secured in the instant 

Court  and  thereafter  charge  U/S  366  IPC  was  framed  against  the  accused 

Tapash Mandal vide order dated 24.2.2015, which charge when read over and 

explained to the accused, he pleaded not guilty claiming trial.

5. It deserves mention herein that prosecution examined the 

informant  Kona Chanda on 30.5.2015.   The  informant/PW 1 implicated  the 

accused Bhanu Das and Swapan Das @ Gopal Mandal whereby on prayer of 

the prosecution vide the same order, in exercise of powers U/S 319 Cr.P.C the 

accused Bhanu Das and Swapan Das @ Gopal Mandal were arrayed as accused 

in the instant case and process was issued to secure their attendance in Court. 

On appearance of the accused pursuant to summons,  they were enlarged on bail 

to facilitate trail and accordingly vide order dated 5.8.2016 charge U/S 323/34 

IPC  was  framed  against  the  accused  Bhanu  Das  and  Gopal  Mandal  which 

charge the  accused persons denied, claiming trial. 
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6. Prosecution  in  order  to   establish  its  case,  examined 8 

number  of  witnesses  including  the  Medical  Officer  and  two  Investigating 

Officers.   The defence side cross-examined all the prosecution witnesses to the 

exception of PW 3.

7. The statements of the accused persons were recorded U/S 

313 Cr.P.C.  The accused persons  pleaded complete innocence.  The accused 

Gopal Mandal @ Swapan Das submits that  he is a differently abled person, 

rather  paralytic  and  that   he  could  not  have  committed  the  act  as  alleged. 

Accused Bhanu Das also submits that he is innocent and that he was undergoing 

treatment at  the relevant time at  Siliguri  and that the allegations were false. 

Accused Tapash Mandal submits that he had love affairs with the victim and 

because of his poverty he has been dragged into false case by by the victim's 

mother to  cause the break up of their  relationship.   All  the accused persons 

prayed for acquittal. 

8.  The defence plea is that of total denial of guilt and that of 

the plea of alibi by accused Bhanu Das.

Arguments

9. Learned  Additional  Public  Prosecutor,  Bongaigaon 

submits that the Court shall record an order of conviction against the accused 

persons on perusal of the case record in its entirety.

9(i) Controverting the above submissions,   learned  counsel 

for the accused submits that  the accused being a poor fellow had done  the 

wrong act of loving the informant's  daughter and that his poverty was his only  
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guilt and that the accused is no way connected in the alleged act of kidnapping 

and that the story has been cooked up by the informant to mar the relationship 

of  the  accused  Tapash  Mandal  and  her  daughter.   Learned  counsel  further 

submits that the prosecution case being laden with contradictions, is bound to 

fail and the accused persons deserves acquittal.

10. Heard.  Perused the case record. 

11. `  The  points  for  determination  that  has  arisen  in  the  

instant case are as follows :

  Points for determination  :               

I) Whether  accused Tapash Mandal on the 19th day of  

October, 2013 at about 4 P.M kidnapped the informant's 

minor daughter Miss Malabika Chanda aged about 16  

years with intent that she my be compelled to marry the 

accused or knowing it likely that the victim may be forced  

to illicit intercourse and thereby committed an offence  

U/S 366 IPC ?               

II) Whether on the same date time and place, accused  

 Bhanu Das and Gopal Mandal  in furtherance of their  

common intention voluntarily caused hurt to Kona 

Chanda and Kalpana Chanda and thereby committed an 

offence U/S 323 /34 IPC ?

12. My decision  on the points  for determination so framed 

alongwith reasons is given  hereunder :
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  Discussion, Decision and Reasons therefor

13.  I  propose to  address both the points  for determination 

framed , to avoid repetition in the marshalling of evidence.

 To address the points for determination so framed, it will 

be worthwhile to visit the evidence available on record and I proceed to do so.

14. PW 1 is the informant Kona Chanda.   PW 1 deposed that 

on 19.10.2013  day at about  4/4.30 P. M she had gone out of her house to bring 

grill,  when her daughter Malabika Chanda was at home  with a small kid. PW 1 

deposed that she was informed by  her elder daughter that Malabika Chand was 

missing from the house and returning home, she could learn that accused had 

forcefully taken away her daughter to his house.  PW 1 stated that  thereafter 

she  accompanied  by  her  other  daughter  Kalpana  went  to  the  house  of  the 

accused  where  lot  of  people  had  gathered,  who  required  that  she  gave  her 

daughter's hand in marriage with accused Tapash Mandal.  PW 1 further stated 

that accused Bhanu Das had assaulted her and Kalpana Das and had tied them 

with ropes, meant for tying cattle.  PW 1 further stated that she had informed 

the Police and thereafter police came and rescued them and on the day next she 

had lodged the case.  PW 1 further stated that on recovery of the victim girl she 

had  expressed  her  willingness  to  go  to  the  State  Home and  eventually  she 

brought her daughter back from the State Home  to her house.  PW 1 identified 

the ejahar lodged by her as Ext 1 and her signature thereon as Ext 1(1). 

When put to  cross-examination PW 1 admitted that she 

had  lodged  yet  another  case  against  the  accused  Tapash  Mandal  alleging 

kidnapping of her daughter.  PW 1 further admitted that she utilized the service 
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of  accused  Tapash  Mandal  but  denied  that  her  daughter  was  in  a  love 

relationship with accused Tapash Mandal.  PW 1 in the next breath however 

admitted that her daughter Malabika had gone with Tapash but she failed to 

remember when her daughter had returned back.  PW 1 further disclosed that on 

the relevant day her daughter was alone in the house while she had gone to 

tether  her cow and her husband had gone to the fare and her elder daughter had 

gone for tuition.  PW 1 disclosed that she had no idea as to how the victim 

daughter became traceless from her house.  PW 1 further confirmed that  her 

daughter was initially sent to State Home on her recovery and thereafter she was 

brought for recording the statement and she disclosed that she had not assaulted 

Malabika.  PW 1 further discloses that about 100 people gather at the place of 

occurrence and she was ignorant if at the relevant time accused Bhanu Das was 

ailing.  PW 1 admitted that accused Gopal Mandal had been rendered paralytic 

after a fall from a tree.  PW 1 also disclosed that she was ignorant as to what 

was written in Ext 1.

15. PW 2 is Ratan Barman.  PW 2 deposed that he had hear 

bout the fact that Malabika was in a love relationship with Tapash and that sh 

had eloped with the accused went to  Rajasthan and thereafter  Malabika had 

returned and stayed back at the house of the accused Tapash Mandal for 3 days. 

PW 2 further stated that the informant and her elder daughter had gone to the 

house of the accused to take back Malabika and pushing and shoving ensued as 

Malabika was not inclined to accompany her mother and thereafter the Police 

had come to the place of occurrence and controlled the situation. 
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In  his  cross-examination  PW  2  disclosed  that  he  had 

witnessed the victim girl going to the house of the accused on her own and he 

had  witnessed  the  said  fact  as  his  house  is  situated  adjacent  to  that  of  the 

accused's house.   PW 2 further clarified that Malabika refrained from returning 

home when mother had required her to accompany her and that the informant 

had assaulted her daughter.  PW 2 also clarified that accused Bhanu Das was not 

present at the home at the relevant time and that he was undergoing treatment at 

Siliguri.  PW 2 also clarified that accused Gopal had become paralytic about 3/4 

years prior to the alleged occurrence and that he is hardly abled to do any work. 

PW 2 further revealed that only accused Tapash Mandal was present at the place 

of occurrence when the informant had gone to bring back her daughter.

16. PW 3  is  Champa  Barman.  PW 3  deposed  that  on  the 

relevant  day  the  victim  had  gone  to  the  house  of  the  accused  and  that 

subsequently her mother had followed her to take her back.  But the victim girl 

refused to return and expressed her intention of residing at the house of the 

accused  Tapash  whereafter  the  informant  assaulted  her  daughter  in  which 

process  the  wearing apparels  of  the  victim was torn  apart  and that  being a 

neighbour she had provided cloth to the victim girl.   PW 3 also stated that the 

victim girl refused to accompany the Police even citing that the accused her 

husband.

17. PW 4 is Prabhat Debnath.  PW 4 discloses that he had 

heard about the victim's daughter going to the house of the accused Tapash on 

her accord.
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18. PW 5 is the victim girl in the instant case.  PW 5 deposed 

that on 3.10.2013 at about 4.30 /5 P.M during the absence of her mother and 

sister or any other inmates in the house accused Tapash Mandal entered her 

house and required her to give signature if she had any love for her.  PW 5 

further stated that at first she refused to accompany the accused but on being 

told yet again she went with him to his house where accused Gopal Mandal had 

kept her confined and thereafter her mother and her sister had gone to fetch her 

back  but  accused  Gopal  prevented  them  and  accused  Bhanu  Das  had 

intimidated the informant and require her mother to give her hand in marriage 

with the accused.   PW 5 further stated that accused BhanuDas had tied her 

mother and sister and both the accused Bhanu Das and Gopal Das attacked them 

with   the  branch  of  tree  and  on  the  arrival  of  the  Police  at  the  place  of 

occurrence the accused persons restrained the Police from recovering her.  PW 5 

further stated that the accused persons had also intimated her and required her to 

give false statement at the Court and that she had stated as has been tutored by 

the accused persons.  PW 5 identified the statement recorded U/S 164 Cr.P.C 

and her signature thereon as Ext 3(1).

 PW 5 when put to cross-examination disclosed that  she 

is presently married to some other person and that prior to the alleged incident 

accused Tapash had kidnapped her and had taken her away to Rajasthan in a 

Maruti car in which connection a case before the Juvenile Justice Board vide 

JJB No. 22/2013 was tried.  PW 5 denied having been in a love relationship 

with the accused Tapash ever.  PW 5 also discloses that before recording of her 

statement the learned Magistrate had cautioned her that she was at liberty to 
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state  anything without  fear  and  favour  and that  even  thereafter  she  had  not 

reported to the Police that she was deposing under duress.  

19. PW  6   is   Minakshi  Kalita,  the  Medical  Office  who 

examined the victim on 23.10.2013 on being produced and escorted by Dharitri 

Medhi  in  connection  with  Bongaigaon  Police  Station  case  No.  523/13  U/S 

323/366(A) IPC.  PW 6 deposed that on examination she could find out that the 

age of the victim was above 18 years. PW 6 identified  the medical report  of the 

victim as Ext 4 and her signature thereon as Ext 4(1).

20. PW 7 is  Nidamul Islam, one of the Investigating Officer 

in the instant case.  PW 7 deposed that he had assumed the responsibility of the 

investigation on 20.4.2012 and assuming the said responsibility he had collected 

the victim's medical report and the copy of the statement of the victim  recorded 

U/S 164 Cr.P.C and thereafter on completion of investigation submitted charge 

sheet being Ext 5.  PW 7 identified his signature on the charge sheet as Ext 5(1) 

and the signature of then O.C of Bongaigaon Police Station,   Jatindra Nath 

Saikia on the ejahar as Ext 1(2). 

In his cross-examination PW 7 disclosed that he had not 

investigated the case and had filed the charge sheet primarily on the evidence 

collected by the previously appointed Investigating Officer.  

21. PW 8  is Sikhor Bordoloi, another Investigating Officer of 

the present case.  PW 8   deposed that on 31.10.2013 on receipt of an ejahar 

lodged by one Kona Chanda he entered the receipt of the same in the concerned 
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Patrol Post's General Diary vide General Diary entry no. 385 dated 21.10.2013 

and forwarded the  same to the Bongaigaon Police Station for registration of a 

case  and  on  being  entrusted  with  the  responsibility  of  investigation,  he 

interrogated the informant,  visited the place of occurrence,  traced the sketch 

map,  caused  the  recording  of  the  victim's  statement  U/S  164  Cr.P.C  after 

victim's recovery and also attempted to apprehend the accused.   PW 8 states 

that  at  the  first  instance after  her  recovery the victim declined to  go to  her 

parents  home  and  instead  chose  to  go  to  the  State  Home  for  Women  but 

subsequently she had given a second statement before the women cell of the 

office of the Superintendent of Police alleging that the accused had enticed her 

to accompany him.  PW 8 identified his signature on the ejahar as Ext 1(3).

PW 8 in his cross-examination disclosed that the alleged 

occurrence took place on 19.10.2013 at about 4 P.M but the ejahar was lodged 

on 21.10.2013 at  about  10.30 A.M and that  he  had not visited the  place of 

occurrence on 19.,10.2013 nor he had received any information via telephone in 

respect  of  the  alleged  occurrence  prior  to  the  lodging  of  the  ejahar.   PW8 

confirmed the fact that the informant or the victim was not recovered from any 

place on 19.10.2013 nor he had seized  any article from the place of occurrence. 

PW 8 further confirmed  the fact that from the time of recovery of victim till the 

time when the victim was produced before the Court the accused had not come 

into contact with the victim.  PW 8 discloses further that he was unaware as to 

how and under whose company the victim girl had gone to the Women Cell of 

the Superintendent of Police.  PW 8 also discloses that during the course of 

investigation no evidence have come out against the accused Gopal Mandal and 

Bhanu Das.  PW 8 avers that on 27.10.2013 he had further interrogated the 
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victim after lodging complaint though he had not caused her statement to be 

recorded U/S 164 Cr.P.C.  PW 8 admitted that he had not seized any document 

in respect of the age of the victim girl.    PW 8 confirmed that PW 1 Kona 

Chanda had not reported to him that her daughter had been detained by the 

accused  persons  though  he  had  stated  that  he  suspects  the  accused  of 

kidnapping her daughter.  PW 8 also confirmed the fact that PW 1 omitted to 

state before him that the accused had assaulted after tying her and that accused 

Gopal Mandal had assaulted her with a branch of tree.  PW 8  also confirmed 

that  PW 1  had  not  reported  to  him  that  accused  Tpash  had  kidnapped  her 

daughter and had kept under confinement or that she was tied with ropes meant 

for  tying  cattle.   PW 8  also  discloses  that  the  in  her  initial  statement  PW 

5/victim discloses that she had gone with the accused on her own but in her 

subsequent statement she had not stated  that accused Tapash had entered her 

house from behind or that accused Swapan had kept her in the accused's place 

or accused Bhanu had voluntarily intimated her mother.  PW 8 also stated that 

PW 5 omitted to state before him that accused Bhanu and  accused Gopal had 

tied her  mother and sister and thereafter assaulted her with branch of tree.  PW 

8 also  discloses that it has come out during investigation that accused Tapash 

and victim/Malabika were in a love relationship.   PW 8 confirmed the fact that 

no medical examination was done on the victim or her elder daughter as no 

allegation of assault on her person was made against the accused persons.  

22.   This in nut shell  is the evidence available on record. 
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23. In  the  instant  case  the  accused  Bhanu  Das  and  Gopal 

Mandal stands charged U/S 323/34 IPC while accused Tapash Mandal has been 

charged U/S 366 IPC.  To find out whether the prosecution has been able to 

prove  the  charge  against  the  accused  Bhanu  Das  and  Gopal  Mandal,  it  is 

required to revisit the evidence on record.  

24.  Reading  the  evidence  available  on  record  minutely 

discloses that  besides PW 2 and PW 5 none of the witnesses have testified 

against the accused Bhanu Das and Golap Mandal.  PW 2 and PW 3 are also eye 

witnesses to the occurrence.  PW 2 and PW 3 confirmed the fact that against 

Bhanu Das was ailing and was undergoing treatment at Siliguri for a mental 

condition at the relevant time while the accused Gopal Mandal is a differently 

abled person.   It is also admitted  by the informant that Gopal  Mandal had 

been rendered paralytic after a fall from tree and that he could hardly do his 

daily  activities.   The  prosecution  witnesses  PW 2  and  PW 3  are  impartial 

witnesses and they remained firm in their evidence that accused Bhanu Das was 

absent at the place of occurrence while Gopal was an ailing person.  Further 

reading of the evidence discloses that PW 1/informant had for the very first time 

spoken  about  the  alleged  assault  on  her  person  and  her  elder  daughter  by 

accused Bhanu Das and Gopal Mandal in Court in her evidence on oath.  She 

had omitted to state before the Investigating Officer about any attack on her 

person by the  aforesaid  accused,  the  fact  which  has  been  confirmed by  the 

Investigating  Officer/PW  8.  Had  there  been  an  assault  on  her  person,  the 

informant would not have withheld such information and would have reported 

about the assault immediately to the Investigating Officer at the very first 
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opportunity.  The failure/omission of the informant or the victim to report about 

such assault in their respective first statement and also in the second statement 

by the victim U/S 161 Cr.P.C goes on to show that the allegation assault on the 

person of PW 1 or her elder daughter is an after thought and is not believable. 

More  so,  without  absence  of  Bhanu  Das  at  the  place  of  occurrence  being 

confirmed and also keeping in mind the physical condition of accused Gopal 

Manda, which can easily seen by the Court at the time of his appearance before 

the Court  during the course of trial.  Hence,  in  the above circumstances,  the 

charge U/S 323/34 IPC can not be successfully proved by prosecution against 

the accused  persons.

25. Now coming to the charge U/S 366 IPC, it is seen that 

PW 1's  evidence  is  significant  only to  the  extent  of  her  lodging the  ejahar 

against  the  accused  persons.   She  had  not  witnessed  the  alleged  act  of 

kidnapping.   Admittedly,  she  had  lodged the  ejahar  on mere  suspicion.   To 

ascertain the veracity of the information so lodged by the informant it will be 

necessary to meticulously read the evidence of the victim.  Coming through the 

evidence of the victim,  it is seen that she had alleged that the accused had on 

the relevant day gone to her house and induced her to accompany him to give a 

signature on some piece of  paper in proof of her declining the accused's love 

proposal.  PW 5 had disclosed that she was all alone in the house at the relevant 

point of time when the accused had visited her place and that she had followed 

the  accused on  being equired  to  do  so.   But  evidence  of  PW 2 and PW 3 

discloses that they had witnessed the victim coming to the accused's place on 

her own.  PW 2 and PW 3 being adjacent neighbours, their evidence to the fact 
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of  sighting of victim girl  as  she  proceeded on her  way to  the  house  of the 

accused could not be doubted and as the presence of the said witnesses was 

natural in the place of occurrence. 

26.  Again, from the reading of the evidence of PW 2 and PW 

3 had emerged that the victim on the fateful day had declined to accompany her 

mother  when  required  to  do  so  under  which  circumstances  the  informant's 

mother had assaulted her  daughter,  that  is,  victim and in  the process torned 

wearing cloths   whereupon the said witnesses had given cloths to cover the 

victim's body.    There is nothing to disbelieve the evidence of PW 2 and PW 3. 

had the victim accompanied being enticed by the accused to accompany her, she 

would not have refused to accompany her mother.  From the evidence of the 

Medical Officer, that is , PW 6 it is transpired that the victim was above the age 

of  majority  at  the  relevant  time.   Prosecution  though  has  exhibited  one 

certificate of birth through PW 1 but this was introduced for the first time at the 

time of evidence and was objected to by the defence side.  The said document 

was not seized by the Investigating Officer. Further the prosecution has failed to 

prove the same by calling the official record,  requirement of which was for the 

fact that it was objected to on being introduced subsequently during the course 

of trial. The evidence on record is not sufficient in support of the minority of the 

victim girl at the relevant point of time.  Rather the medical evidence assets the 

contrary.   Hence, in the above circumstances, it  also cannot be held without 

doubt that the victim girl being a minor was unable to exercise her discretion 

while accompanying the accused person. 
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27.  Again, visiting the evidence of PW 5, it is seen that she 

had  deposed  that  she  was  induced  by  the  accused  and  thereafter  she  was 

detained back in the house of the accused by accused Bhupan Das and Gopal 

Mandal.  But even in her subsequent statement before the Investigating Officer 

she failed to allege that the accused persons had detained her back forcefully. 

This omission was proved by the Investigating Officer.  Again, the recovery of 

the victim at the place of accused's in the absence of any evidence to show that 

she was detained there without her will goes on to show that she remained there 

willfully.   No  case  of  enticement  is  made  out  against  the  accused  Tapash 

Mandal   nor it may be held that the victim was taken away  by the accused 

from lawful guardianship, minority of the victim girl not being proved.  

28. Hence, in the above circumstances, I am but to hold that 

that  the prosecution has failed to  establish the  charge U/S 366 IPC brought 

about  against  the  accused   Tapash  Mandal  beyond  all  reasonable  doubt. 

Prosecution has also failed to establish the charge U/S 323/34 IPC against the 

accused Bhanu Das and Gopal Mandal  beyond all reasonable doubt.   Accused 

persons deserve to be acquitted.  

 O  R   D  E   R

29. In the light of the above  discussions, accused   Tapash 

Mandal   is acquitted of charge U/S 366  IPC  and accused Bhanu Das and 

Gopal Mandal are acquitted of charge U/S 323/34 IPC.  Accused persons  are 

set  at liberty forthwith. 
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The bail bond of the accused persons shall remain in force 

for a period of 6(six) months from today. 

  Given under my hand and the seal of this Court on the 

23rd day of November, 2016.

          

             ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.
Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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APPENDIX

Prosecution witness :
PW 1 -     Kona Chanda.
PW 2 -    Ratan Barman.
PW 3 -     Champa Barman.
PW 4 -     Prabhat Debnath.
PW 5 -     Malabika Chanda.
PW 6 -     Dr Minakshi Kalita.
PW 7 -     Nidamul Islam.
PW 8 -     Sikhor Bordoloi. 

Prosecution exhibit
Ext 1 -        Ejahar.
Ext 1(1) -   Signature of PW 1, Kona Chanda.
Ext 1(2) -   Signature of then O.C,  Bongaigaon P.S. Jatindra Nath Saikia.
Ext 2 –       Birth certificate of the victim, PW 5.
Ext 3 -        Statement of the victim.
Ext 3(1) -   Signature of victim.
Ext 4 -        Medical report of the victim.
Ext 4(1) -   Signature of the Medical Officer, PW 6. 
Ext 5 –       Charge sheet.
Ext 5(1) -   Signature of I.O, PW 7.

Defence witness
     NIL
Defence exhibit 
NIL
Court witness
NIL.

     (  M. C. Bordoloi )
          Assistant Sessions Judge,

                                                                                        Bongaigaon.


