
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::: BONGAIGAON.

Present:- Smti M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

 Sessions Case No.4(BGN)/2016.

U/S 448/323/366/ 366(A)/34  IPC (Arising out of G.R  case no.79/2011)

  State 

 Vs.

1) Bhim Charan Barman, 2) Apurba Barman,

3) Mahindra Barman, 4) Dipjit Barman and

5) Manjit Barman............    Accused

 Committed by : Mr. D. Saikia, Additional Chief Judicial 

   Magistrate, Bongaigaon.

Appearance:-    Mr. Nazir Hussain.

                       Additional Public Prosecutor for the  State.

Mr. P. Sarma and Mr.P. Baidya.   

                      Advocate for the accused persons.

Date of Charge :4.4.2016.   
Date of Commitment :23.12.2015.
Date of evidence : 17.8.16,16.9.16,14.7.15.
Statement recorded on : 19.11.2016.
Date of argument :     19.11.2016.
Date of judgment :   22.11.2016.
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J U D G M E N T  

1.  The wheel of prosecution was set into motion with

the filing of an ejahar against the accused person namely Bhim Charan Barman,

Apurba  Barman,  Bishnu Barman,  Manjit  Barman,  Arjun Barman,  Mohendra

Barman,  by  one  Malabika  Barman  on  13.2.2011  alleging  inter-alia  that  the

accused persons on 13.2.2011 at about 4:30 P.M. forcibly abducted her minor

daughter  namely  Bhupali  Barman,  having  entered  her  house  and  on  being

prevented the accused persons attacked Santosh Barman and one Anup Barman

causing grievous injuries to their persons.  Hence the case.

2. Upon receipt  of  the  ejahar,  the  then  Officer  In-

charge of North Bongaigaon Patrol Post caused its entry in the Patrol Post's

General Diary vide entry no. 294 dated 13.2.2011 and forwarded the ejahar to

the Bongaigaon Police Station for registration of a case under proper sections of

law. The then Officer In-Charge of Bongaigaon Police Station upon receipt of

the ejahar registered a case vide Bongaigaon Police Station Case No. 60/2011

under section 143/323/448/366 IPC and caused investigation of the same. 

3. Upon  completion  of  investigation,  charge  sheet

bearing  no.  4/2012  dated  18.1.2012  was  laid  against  accused  Bhim Charan

Barman, Bishnu Barman, Apurba Barman, Arjun Barman, Manjit Barman and

Mohendra Barman showing accused Bhim Charan Barman as an absconding

accused.  The charge-sheet was laid U/S 143/323/448/366(A) IPC. 
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4. The  learned  Chief  Judicial  Magistrate,

Bongaigaon having taken cognizance of the offence, transferred the case record

to the Court of Learned Judicial Magistrate,  Ist Class, Bongaigaon for a future

course of action.  Subsequently the case was withdrawn from the file  of  the

Learned Judicial Magistrate, Ist Class, Bongaigaon and transferred to the Court

of  Learned  Additional  Chief  Judicial  Magistrate,  Bongaigaon  who  issued

processes for securing the attendance of the accused persons in his Court and on

their  appearance  serviced  copies  of  the  case  to  the  accused  persons  in

compliance of the provisions of section 207 Cr.P.C and thereafter having found

that the offence was one exclusively triable by the Court of Sessions, vide order

dated  23.12.2015  committed  the  case  record  to  the  Court  Hon'ble  Sessions

Judge,  Bongaigaon.  It  deserves  mention  herein  that  accused  Arjun  Barman

expired before his attendance could be procured in the Court and case against

accused Arjun Barman stood abated.

5. Upon receipt of the case record from the learned

committal Court, the Hon'ble Sessions Judge, Bongaigaon transferred the case

record  to  the  instant  Court  for  trial.   Thereafter  attendance  of  the  accused

persons were secured in the instant Court.

6. Having heard the learned counsels of both sides

onthe point of charge, vide order dated 4.4.2016 charge U/S  323/448/366/34

IPC was framed against accused Bhim Charan Barman. Charge U/S
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323/448/366/34 IPC was framed against accused Bhim Charan Barman. Charge

 U/S  323/448/366(A)/34  IPC  was  framed  against  accused  Apurba  Barman,

Mahindra Barman, Dipjit Barman and Manjit Barman vide the same order. The

respective charges so framed when read over and explained to the accused, they

pleaded not guilty, claiming trial.

7. Prosecution in order to prove its case examined 7

number  of  witnesses.  The  defence  side  cross-examined  all  the  prosecution

witnesses but declined to adduce defence evidence. It deserves further mention

herein that prosecution had prayed for closure of evidence without examining

the  Investigating  Officer.  Considering  the  evidence  available  of  record,  the

prayer was accordingly allowed.    

8. The  statement  of  the  accused  persons  were

recorded U/S 313 Cr.P.C. wherein the accused pleaded completely  innocence.

9. The  defence  plea  is  that  of  complete  denial  of

guilt.

10. Heard  both  sides.  Learned  Additional  Public

Prosecutor submits that Court shall record an order of conviction of the accused

persons on perusal of the case record in its entirety.

Learned  defence  counsels,  controverting  the  above

submissions, submitted that prosecution has miserably failed to establish the 
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charge brought about against the accused persons and accused persons deserves

to be acquitted.  

11. Perused the case record.

12. The point for determination that has surfaced in the

instant case are as follows:

Points for determination:

I) Whether accused Bhim Charan Barman on the 13th day 

of February 2011 at about 4:30 P.M.  in furtherance of his 

common intention with the other accused persons namely 

Apurba  Barman,  Mahindra  Barman,  Dipjit  Barman  

Manjit Barman committed house trespass by entering into

property of the informant which is used by the informant 

on  the  purpose  of  dwelling  and  remained  unlawfully  

therein with intent to committ an offence and thereafter  

committed an offence punishable U/S 448/34 IPC ?

II) Whether the accused persons in furtherance of their  

common intention voluntarily caused hurt to Anup 

Kr.Barman and Santosh Barman and thereby committed 

offence punishable U/s 323/34 IPC ?
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III) Whether accused Bhim Charan Barman on the same 

date,  time  and  place  kidnapped  the  informant's  minor  

daughter  Bhupali  Barman with intent  that she may be  

compelled  to  or  knowing  it  likely  that  she  would  be  

compelled to marry against her will or that she would be 

forced to illicit inter-course or knowing it likely that she 

will be forced to illicit inter-course and thereby 

committed offence punishable U/S 366 IPC ?

IV) Whether on the same date,  time and place all  the  

accused persons induced the minor girl to go from her  

house situated at Baghmara to Rakhaldubi with intent the 

said Bhupali Barman may be or knowing it likely that the 

said girl will be forced or seduced to illicit inter-course  

with Bhim Charan Barman and thereby committed 

offence punishable U/S 366(A)/34 IPC ?

My decision  on the points  for determination alongwith

reason is given  hereunder

13. Discussion, Decision and Reasons therefor

I propose to address the points for determination together

to avoid repetition in the marshalling of evidence.  In order to address the points

for  determination  it  will  be  worthwhile  to  peruse the  evidence  available  on

record and I proved to do so.
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14. PW1 is  Malabika  Barman  the  informant  of  the  instant

case.  PW1 deposed that on the fateful day during her absence from her house

the accused persons had taken away her daughter and one Ramen Barman had

reported about the alleged abduction to her and that in the evening of the fateful

day the father of accused Bhim Charan Barman had brought her daughter back

home. PW1 further stated that her daughter had reported to her that accused

Bhim Charan Barman had taken her away forcefully.  PW1 identified the ejahar

lodged by her as Ext1 and her signature thereon as Ext1(1).

When put to cross-examination PW1 disclosed that at the

relevant time her daughter was aged 18 years and that she had heard that her

daughter was in a love relationship with accused Bhim Charan Barman PW1

further revealed that she was ignorant if her daughter Bhupali had gone with the

accused on her own accord.  PW1 further clarified that she had not stated before

the Investigating Officer that her daughter had reported to her about her forceful

abduction. PW1 also clarified that she had lodged the case on misunderstanding

of facts.

15. PW2 is Bhupali Barman, the victim of the instant case.

PW2 stated that on the relevant day at about 4:30 P.M, as per a pre-conceived

plan she went with accused Bhim Charan Barman to Ravapara and thereafter

Bhim  Charan  Barman's  father  had  brought  her  back  to  her  house.   PW2

admitted that as she was in a love relationship with the accused she had gone

with the accused on her own accord.
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In  her  cross-examination  PW2  disclosed  that  she  was

aged 19 years at the relevant time.

16. PW3 is  Dodhiram Barman.  PW3 deposed that  Bhupali

that is the victim of the instant case had love affairs with accused Bhim Charan

Barman and that  on the fateful  day Bhupali  had eloped with accused Bhim

Charan Barman but subsequently returned back.

17. PW4  is  Santosh  Barman.  PW4  deposed  that  on  the

relevant day when he was on his way towards the “high road” he had witnessed

a gathering of people at the house of the informant and that he could learn that

the informant's daughter had gone away with accused Bhim Charan Barman and

that he could further learn that  on the said day in the evening she returned back

to her house. PW4 is also victim of the instant case.

In his cross-examination PW4 clarified that Bhupali had

gone with the accused on her own will.

18. PW5 Sabitri Barman in her evidence on oath deposed that

Bhupali Barman had accompanied Bhim Charan Barman on the relevant day for

an outing and that she returned back home at about 7 P.M. and that her aunt

suspecting that her daughter had eloped with the accused, had lodged the case.

19. PW6 Jagadish Barman deposed that he had heard that
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accused Bhim Charan Barman had taken away the informant's daughter in a

tempo, though he had not seen the occurrence.

20. PW7 Anup Barman is another victim of the instant case.

PW7 deposed that he was absent at his house when the alleged occurrence took

place and that on reaching his house he could learn that the accused person had

taken away his sister from the house in which connection his mother had lodged

the present case.

PW7 clarified that  he was not  assaulted by any of  the

accused.  

21. This in nutshell is the evidence available on record.

22. Perusal  of  the  evidence  on  record  discloses  that  the

informant's evidence is significant only to the extent of her lodging the case

vide  Ext1.   She  had  not  seen  the  alleged  act  of  kidnapping.   None  of  the

witnesses examined by prosecution had seen the accused persons kidnapping

the victim girl.  The victim girl who is the prime witness in the instant case

made  it  clear  that  she  had  accompanied  the  accused  Bhim Charan  Barman

exercising her own discretion as she was in a love relationship that the accused

person Bhim Charan Barman.  PW2/victim had also not incriminated the other

accused persons in any manner either.  From the evidence of PW1 that is the

mother of the victim girl and the victim herself it has come out that the victim
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was a major at the relevant point of time.  Therefore she being a major at the

time of  the  alleged occurrence,  she  on her  own volition  had gone with  the

accused admittedly.  Situated thus, the question of inducement by the accused

Bhim Charan Barman also does not arise.  

23. Further it was alleged in the Ext.1 that accused persons

had  assaulted  Santosh  Barman  and  Anup  Barman  but  the  victims  Santosh

Barman and Anup Barman in their respective evidences did not make a whisper

even as to they being assaulted by accused persons.  Again there is no evidence

forthcoming in respect of the alleged act trespass into the informant's property

by the accused persons. Prosecution has also not declared the said witnesses

hostile.  There  is  no  ground  for  disbelieving  the  prosecution  witnesses  so

examined.   Hence, in the absence of any incriminating evidence against the

accused  persons,  the  charge  brought  about  by  the  prosecution  against  the

accused persons fails.

The points for determination accordingly stands answered

in the negative.

24. O   R   D   E   R 

In  the  light  of  the  above  discussions,  accused  Bhim

Charan Barman,  is  acquitted of  charges  U/S 323/448/366/34 IPC and set  at

liberty forthwith. Accused Apurba Barman, Mahendra Barman, Dipjit Barman

and Manjit Barman are also acquitted of charges U/S  448/323/366(A)/34 IPC

and set at liberty forthwith. 
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 The bail bond of the accused persons  shall remain in

force  for  a period of 6(six) months from today. 

                                  Given under my hand and the seal of this Court on this

22nd day of November, 2016.

  ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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      APPENDIX

Prosecution witness :

PW 1 -     Malabika Barman.
PW 2 -     Bhupali Barman.
PW 3 -    Dadhiram Barman.
PW 4 -   Santosh Barman.
PW 5 -   Sabitri Barman.
PW 6 -   Jagadish Barman.
PW 7 -   Anup Barman.

Prosecution exhibit

Ext 1 -     Ejahar.
Ext1(1) – Signature of Malabika Barman PW1.

Defence witness
NIL

Defence exhibit 
NIL

Court Witness
NIL

  (  M. C. Bordoloi )
Assistant Sessionsudge,

                                                                                        Bongaigaon.


