
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE :::BONGAIGAON.

Present:- Smti M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

Sessions Case No.70(J)/2014.

 U/S 366/363 IPC (Arising out of G.R case no.304/2014. )

  State 

   Vs.

Md Salam Mandal .... Accused          

Committed by : Sri A.J.Baisya, .J.M. Ist Class,

    North Salmara, Abhayapuri.

Appearance:- Mrs. C. Choudhury, Additional Public Prosecutor for the 
               State.

  Mr.S.Alom Advocate for the accused.

Date of Charge              :      9.7.2014.   

Date of Commitment     :  18.6.2014.

Date of evidence           :    20.11.2014, 9.3.2015. 

Statement recorded on :    9.3.2015.
                                                                                                     

Date of argument         :     9.3.2015.
 
Date of judgment         :    18.3.2015.

                   
J U D G M E N T  

1. One Fakar Uddin, resident of Borjana  under Jogighopa 

police station in the district of Bongaigaon  lodged an ejahar with the 
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Jogighopa Police Station  on 2.5.2014 alleging inter-alia that on 28.4..2014 at 

about 11.00 A.M  when his wife accompanied by his two children was on her 

way to her parental house accused Salam Uddin kidnapped her alongwith the 

children.

2. Upon  receipt  of  the  ejahar  the   Officer-in-charge 

Jogighopa police station  registered the same vide Jogighopa  police station case 

no. 94/2014 U/S 366/34  IPC and caused investigation of the case.  

  

             

3. Upon completion of the investigation charge sheet being 

no.56/2014 against the accused Salam Uddin   U/S 366 IPC was laid before the 

learned  S.D.J.M(M),  North  Salmara,  Abhayapuri.  It  is  pertinent  to  mention 

herein that accused Salam Uddin alias Salam Mandal was arrested during the 

course of investigation and enlarged on bail  subsequently.

4. Cognizance of the offence U/S 366 IPC was taken and 

thereafter the case was transferred to the Court of learned Judicial Magistrate, 

Ist  Class,  North  Salmara,  Abhayapuri.   On  production  of  the  accused  from 

judicial  custody   the  learned  Judicial  Magistrate,  Ist  Class,  North  Salmara, 

Abhayapuri  serviced copies to the accused in compliance of provision under 

section  207 of the Cr.P.C, and having found that the offence U/S 366 IPC was 

one exclusively triable by the Court of Sessions,  committed the case record to 

the court  of Hon'ble  Sessions Judge,  Bongaigaon with due intimation to  the 

Public Prosecutor and the Jail Superintendent, Abhayapuri.
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5. In  the  aftermath  of  the  commitment   by  the  learned 

Committal Court, the Hon'ble Sessions Judge, Bongaigaon  transferred the case 

to this court for trial and disposal. The accused was enlarged on bail considering 

the  completion  of  investigation  and thereafter  the  accused  faced trial  in  the 

instant  Court.   Vide  order  dated  9.7.2014  my learned   predecessor-in  chair 

having found prima-facie materials  U/S 366/363 IPC   being made out against 

the accused,  framed formal charge under the aforesaid section of law and   read 

over and explained  the same to the accused to which  he pleaded not guilty and 

claimed to be tried.

 

6 Prosecution  in  order  to  establish  its  case  adduced 

evidence  of three witnesses.   PW 1 was declared hostile and leave was granted 

to prosecution to cross-examine the PW 1.  All the prosecution witnesses were 

cross-examined by the defence side but the defence side declined to adduce any 

defence evidence. 

7. Statement  of  accused  U/S  313  Cr.P.C  was  recorded 

wherein the accused reiterated his innocence and denied having kidnapped the 

informant's wife or children. 

8. From the trend of cross-examination and the statement of 

the accused recorded U/S 313 Cr.P.C it is seen that the defence plea was that of 

total denial.
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9. I  have  heard  the  arguments  forwarded  by  the  learned 

counsels of both sides and  perused the case record meticulously.  

10. Points for determination that has arisen in the instant case 

are :

 Points for determination 

 1)     Whether on 28.4.2014  at about 11.00 A.M at Barjana area  

the accused abducted Mustt Majeda Khatun with intent that she 

may be compelled to marry the accused or may be forced or  

seduced to illicit intercourse    and thereby  committed  an  

offence punishable U/S366  IPC ? 

2) Whether on the same date, time and place the accused 

kidnapped Rabina Khatun aged 7 years and Mausumi Parviv  

aged 4 years out of keeping of lawful guardian of such children  

and  thereby committed an offence punishable U/S 363 IPC ?  

                

11. My decision on the aforesaid points for determination along with 

reason is given hereinunder :

Discussion, Decision and Reasons therefor

12. It  is  incumbent  on  this  Court  to  peruse  the  evidence 

available on record  for addressing the points for determination so framed and 

accordingly I proceed to do so. 

13. PW 1,  informant  Fakar  Uddin  in  his  evidence-in-chief 

stated that on the relevant day of the alleged incident, when he returned from 
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 his work at about 4 P.M he could not find his wife and two children at home 

and on enquiry from the neighbours he could learn that accused had taken his 

wife to Goalpara  whereupon he went to Goalpara and found the accused and on 

askance he could learn that his wife and his children had gone to the house of 

Moin Uddin his  ''taoi'' (uncle).  PW 1 stated that thereafter he had lodged a case 

with the police and with the aid of the police recovered his wife from the house 

of said Moin Uddin.  PW 1 stated that his wife had reported to him that she had 

taken the accused alongwith her when she had gone to the house of her uncle. 

PW  1  in  his  cross-examination  by  the  prosecution 

disclosed that only after learning from the passerbys that accused had kidnapped 

his wife he had reported the matter to the police.

When put to  cross-examination by the defence side PW 1 

disclosed that on the relevant day in the morning he had some altercation with 

his wife.  PW 1 also disclosed that his wife and the accused had an uncle-niece 

relationship and that they are on visiting terms with the accused. PW 1 also 

disclosed  that  the   at  the  time  of  lodging  of  the  FIR  he  did  not  know the 

whereabouts of his wife and he had lodged the ejahar on suspicion only. 

14. PW 2, Dibar Hussain is the brother rof the victim. PW 2 

deposed that on the fateful day PW 1/Fakar Uddin had come to his place to 

enquire whether his wife and children had come following an altercation with 

him.   PW 2 stated that thereafter they both searched for the victim and also 

went to the house of the accused whom they failed to find.  PW 2 stated that 

they could learn that accused had gone to work and thereafter case was lodged.  
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PW 2 went on to state further that from his acquaintance he could learn about 

the accused Salam being at  Goalpara and on enquiry from him they further 

learnt that  the victim was at  the house of their relative wherefrom  she was 

recovered with the aid of the police. 

In his cross-examination PW 2 disclosed that accused is 

their  relation and that he was reported by the victim that she had taken the 

accused alongwith her to Goalpara. 

                       

15. PW 3, Sajeda Khatrun is the victim in the instant case. 

PW 3 deposed that on the relevant day she had some altercation with her brother 

whereupon  she  took  the  accused  alongwith  her  to  Goalpara  to  her   'taoi's' 

(uncle's) house.  PW 3 stated that as her husband's failed to locate  her he had 

lodged the case against the accused and only after enquiry from the accused 

Salam they could learn about her whereabouts and thereafter she was recovered 

and her statement was recorded.  PW 3 stated that she had falsely stated about 

her abduction to the Magistrate recording her statement U/S 164 Cr.P.C..

                                In her cross-examination PW 3 stated  that she  had gone to  

Goalpara on her own will and she had taken the accused alongwith her and that 

accused had not used any force against her. 

This in nut shell is the evidence available on record. 

16.  In the instant case the evidence of the victim is of prime 

importance.  PW 3, the victim in her cross-examination has stated that she was 

not kidnapped by the accused rather she left her husband's place on her own 

accord following an altercation with her brother.  PW 3 had made it clear that 

accused had not kidnapped her rather she had taken the accused alongwith her. 
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17. In  a  case  of  present  nature  i.e  case  U/S  366  IPC 

prosecution has to prove that there was kidnapping of the female with intent that 

she may be compelled to marry any person against her will or may be forced to 

illicit intercourse.  But the averment of the PW 3 that  she had gone to Goalpara 

on her own and it was she who had asked the accused to accompany her, shakes 

the very basis of the prosecution story.  Further from the evidence of the PW 3 it 

is seen that the children were all along with her mother and the mother had 

taken them with her.   Therefore, the prosecution case in respect of the alleged 

kidnapping of the minor children also does not stand.  In view of the above 

stand of the PW 3/victim, the evidence of PW 1 and PW 3 loses significance. 

Accordingly, in the face of the above evidence I am but to hold that prosecution 

has failed to  establish the charge U/S 366/363 IPC against the accused beyond 

all reasonable doubts.

           O  R   D  E   R

18. In  the  light  of  the  above  discussions,  accused  Salam 

Uddin alias Salam Mandal   is acquitted of the charges U/S 366/363 IPC and 

set  at liberty forthwith.   

Contd.....



(8)

 The bail bond of the accused  shall remain in force for a 

period of 6(six) months from today. 

  Given under my hand and the seal of this Court on this 

18th day of March, 2015.

  ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.
Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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APPENDIX

Prosecution witness :

PW 1 -     Md Fakar Uddin.
PW 2 -     Dibar Hussain.
PW 3 -     Sajeda Khatun

Prosecution exhibit

NIL

Defence witness
     
NIL

Defence exhibit 

NIL

    (  M. C. Bordoloi )
Assistant Sessions Judge,

                                                                              `Bongaigaon.


