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IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::: BONGAIGAON.

Sessions Case No.88(A)/2013.

State

Vs.

Sri Joy Kishor Nath------

Accused U/s 366 (A) IPC.

Present:- Sri S. Das.
Asstt. Sessions Judge,
Bongaigaon.

Appearance:- Mrs. C. Choudhury, Additional
Public Prosecutor for the State.

Mr. S. Kr. Sarkar, Advocate
for the accused.

Date of Evidence: 11.9.13,7.10.13,
19.11.13,12.12.13,
21.2.14.

Date of argument: 19.3.2014.
Date of judgment: 29.3.2014.

JUDGMENT AND ORDER

1.

Brief facts

Briefly stated, prosecution case is that on 17.6.2012

complainant Niranjan Das lodged an ejahar with Boitamari police out post

under Abhayapuri police station alleging inter-alia that on 15.6.2012 at

about 6 A.M while his daughter Miss Pallbai Das aged about 14 years was

going to Malegarh for tuition the accused person Joy Kishor Nath met her

on the road kidnapped her and took her to an unknown place. He searched

for his daughter but could not find her. Thereafter on 17.6.2012 the

complainant with the help of Goalpara police recovered his daughter from

the house of one Akshay Kr Nath at Goalpara.
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2. The In-charge Boitamari police out post entered the

information in the General Diary and then forwarded the ejahar to

Abhayapuri Police station for registration. Accordingly a case being

Abhayapuri police station case no.155/12 U/S 366(A)/34 IPC was registered

at Abhayapuri police station. The In-charge, Boitamari police out post

started investigation and on completion of investigation submitted charge

sheet against the accused Joy Kishor Nath @ Munna to stand trial U/S

366A IPC. The case came up before the learned Judicial Magistrate, Ist

Class, Abhayapuri who on appearance of the accused person furnished

necessary copies and committed the case to the court of Hon'ble Sessions

Judge, Bongaigaon and thereafter, the Hon'ble Sessions Judge, Bongaigaon

transferred the case to this court for trial. This court on appearance of the

accused and on consideration of the materials on record and after hearing

both sides charge U/S 366 (A) IPC framed, read over and explained to the

accused to which he pleaded not guilty.

3. Prosecution in order to prove its case examined 8

witnesses in all. The accused was examined U/S 313 Cr.P.C and he denied

prosecution allegations. Defence case was of total denial adduced no

evidence whatsoever.

4. Point for determination -

(1) Whether on 15.6.2012 at about 6 P.M you

kidnapped Miss Pallabi Das aged about 14 years from

Malegaon with intent that she may be forced or seduced

to illicit intercourse with another person and thereby

committed an offence UIS 366 (A) IPC ?

, 5. I have gone through the evidence on record and heard

argument of both sides.

Discussion, decision and reasons thereof

Discussion of evidence

6. PW 1 is Niranjan Das, the complainant. His evidence is
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that the occurrence took place on 15.6.2012 at about 6.30 A.M. On the date

of occurrence his daughter Palabi Das, aged about 15 years had gone to take

tuition but she did not return home. On enquiry he came to know that one

Munna @ Joy Kishor Nath had kidnapped his daughter and kept her in the

house of her aunt. He lodged ejahar before police. He also stated that as he

was searching for his daughter he lodged complaint two days after the

occurrence. His daughter was recovered from Goalpara and she was taken

to Goalpara police station and thereafter she was taken to Boitamari police

out post. He also deposed that on being asked his daughter told him that the

accused had kidnapped her from the road. Ext 1 is the ejahar, Ext 1(1) is his

signature. Ext 2 is the school certificate.

7. PW 2 Pallabi Das, the victim. Her evidence is that the

occurrence took place on 15.6.2012 at about 6 A. M.. On the date of

occurrence she was reading in class IX. She has further deposed that on the

said date while she was going to attend her tuition class the accused met her

on the road and told her that tuition class had been postponed and asked her

to visit some places. They got into an auto and went to Salmara. At

Salmara they got into a passenger bus and the accused took her to aunt's

house at Goalpara. She stayed there for two days and the accused did not

allow her to come back. Thereafter her father came to Goalpara and took

her back. She was taken to Goalpara police station and Boitamari police out

post. Police produced her before Magistrate for recording her statement.

Thereafter she went home with her parents. She also narrated the incident to

her parents. Further she deposed that the accused did not do any harm to

her. Ext 3 is her statement before Magistrate. Ext 3(1) is her signature.

8. PW 3 is Smt Mamata Das, wife of PW 1 and mother of

PW 2. She has given similar evidence as PW 1.

9. PW 4 is Prasanta Das. He has also given similar

evidence as PW 1 and PW 3.

10. PW 5 is Pradip Kr Medhi. He has deposed that he heard

about the kidnapping of PW1 's daughter.
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11. PW 6 is Manjula Das. Her evidence is that she is the

Headmistress of J.N.M Girls High School of Boitamari and she issued one

age certificate in favour of Pallabi Das. As per certificate her date of birth is

21.9.1998. She also deposed that as per Admission register Pallabi Das got

admitted in class V on 21.1.2008. She also stated that she issued the

certificate on the basis of L.P school pass certificate as well as birth

certificate. Ext 2 is age certificate. Ext 4 is Admission register and Ext 5 is

relevant entry in the Admission register.

12. PW 7 is Uttam Kr Das. His evidence is that the

occurrence took place about 1 1;2 years ago. Niranjan Das told him that his

daughter Pallabi Das was missing. On enquiry they came to know that his

daughter was at Goalpara. They went to Goalpara and found the accused

and the victim in the house of accused's aunt. With the help of Goalpara

police they were taken to Goalpara police station and then to Boitamari out

post.

13. PW 8 is Jahiruddin Mulla, Sub Inspector of Police. His

evidence is that on 17.6.2012 he was officer-in-charge of Boitamari police

out post. On that day complainant Niranjan Das lodged an ejahar with the

out post informing that on 15.6.2012 at about 6 A.M while his daughter was

going to attend tuition class accused Joy Kishor Nath had kidnapped her

from the road. He entered the information in the General Diary and

C~\,\\\.\~~f)iorwarded the ejahar to Abhayapuri police station for registration. During

o I)i o~t; ~~. investigation he recovered the victim from the house of one Akshay Kr
;~ .~.o

"'~:~~ Nath. He recorded the statement of witnesses and also had the statement of

r. the victim recorded in the court. However, he did not get the victim."

medically examined. He arrested the accused and on completion of

investigation submitted charge sheet against the accused Joy Kishor Nath.

Cross-Examination

14. PW 1 in his cross-examination stated that he has not

produced the birth certificate of his daughter in this case. He also stated that
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he has not been able to say the date of birth of his daughter. He denied

defence suggestion that the accused Joy Kishor Nath did not kidnap his

daughter.

15. PW 2 in her cross stated that she had love affairs with the

accused. She also stated that she had gone with the accused of her own

accord. She also stated that on 30.6.2012 she had gone to the house of the

accused to bring back her clothes. She denied that her age is more than 18

years.

16. PW 4 in his cross stated that the complainant told him

about the kidnapping of Pallabi Das. He denied defence suggestion that the

victim was not recovered from the house of accused's aunt.

17. PW 6 in her cross stated that she has not produced the

L.P. Pass certificate and the copy of birth certificate. She also stated that in

the certificate, Ext 2 issued by her she has not mentioned in which class the

victim reads. She denied that the certificate issued by her is not authentic.

" '.,
;

18. PW 8, the Investigating Officer in his cross stated that

Goalpara police recovered the victim and after recovery she was brought to

Goalpara police station. He also stated that the victim was not medically

examined to ascertain her age. He also stated that he collected the age

certificate, Ext 2 from the father of the victim. He also stated that the victim

~

\ ~\\ \..\ told him that she had love affairs with the accused.
~ \ OJ 6.6"

'l) ~'b ~<V Appreciation of Evidence
c,,'o 00.-

~.~.a" 19. From the discussion of the evidence on record it appears

~\ that PWs have corroborated each other with respect to the fact that on the

date of occurrence victim Pallabi Das was missing while she was going to

attend her tuition class. The complainant and the victim have categorically.
stated that Joy Kishor Nath took the victim to Goalpara and kept her in the

house of his aunt. Other PWs have also supported the version of the PW 1

and PW 2 stating that the girl has been recovered from Goalpara from the
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house of accused's aunt. However, in the cross-examination PW2, the

victim has clearly stated that she had love affairs with the accused and on

the date of occurrence had voluntarily gone with the accused.

20. Prosecution allegation is that the victim is a minor aged

about 14 to 15 years.

21. Now the question before me is determination of the age

of victim. Whether the victim is a minor? It appears from the record that

the victim in her statement U/S 164 Cr.P.C before Magistrate stated that at

the time of occurrence she was reading in class IX and her age is 14 years.

Prosecution in support of the age of the victim produced one age certificate

issued by the Headmistress J.N.M Girls High School, Boitamari. As per

said certificate victim's date of birth is 21.9.1998. The Headmistress was

examined as PW 6 in this case and as per her statement she issued the age

certificate on the basis of L.P school pass certificate and birth certificate.

However, in this case neither the birth certificate nor the L.P. School

certificate has been produced in this case.

,..
-r
; 22. The learned counsel for the accused during argument

vehemently submitted that the girl had gone with the accused voluntarily

and she was in love with the accused. Further it is submitted that

prosecution has failed to bring on record any genuine or authentic evidence

as regards the age of the victim. It is also submitted that the school

~

\~\ \\.A o<)ecertificate was obtained after the alleged incident of kidnapping.
~\ )~

~o(\t; e-
~f{t#J.- .~ ••Q

~ ..~~..". ... ~ 23. The learned counsel for the accused also relied upon the

observations in the case of Sahodra Bai ..Applicant v Gajendra Singh and

Anr..respondents reported in 2012 (3) Crimes 623 (Chhatt.) wherein it is held - /I Indian

Penal Code, 1860-Section 363, 366 and 376 - Prosecutrix below 16 years age had gone

to attend call of nature in the field and respondent took tzer to forest by force and threat

and committed rape on her- Acquitted by trial Court-Revision by prosecutrix-Admission

register of school showed her date of birth whereby prosecutrix was below 16 years-Date

of birth mentioned in schools register had no evidentiary value unless the person who
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made the entry or who gave the date of birth is examined-Merely because document

relating to date of birth was proved it would not mean that contents of document were

also proved-No evidenced on what basis the date of birth or prosecutrix was recorded in

school-Prosecution could not be said to have proved that prosecutrix was below 16 or 18

years of age-Doctor who had examined prosecutrix found her hymen was intact and that

partial penetration could be possible-Doctor also stated that no sexual intercourse was

committed with her-Acquittal called for no interference."

24. The learned counsel for the accused also relied upon the

observations in the case Sunil ..appellant vs State of Haryana ..respondent

reported in criminal No. 2308 of 2009 (SC) with reference to the age if

victim in a case UIS 3631366 A and 376 IPC wherein para 15,21,and 22 it is held

- ' 15. According to the appellant, the prosecution has failed to prove that Pinki was

minor at the time of the incident. The prosecution did not produce any Admission Form

of the School. The School Leaving Certificate was obtained from the school after the

incident. As per the prosecution, the prosecutrix was admitted in the school few months

before, i.e on 12.4.1996 and remained in school upto 12.9.1996 .

.............. The appellant urged that all these facts create some suspicion regarding

genuineness of the School Leaving Certificate particularly when the same was

admittedly procured after several days offiling of the first information report.

,..
;7 21. Mr Jain places reliance on the standard textbook of Modi's

Medical jurisprudence and he has specially drawn our attention to page 49 of the Twenty

Second Edition that to determine the age of an individual (especially in earlier years) are

teeth, height and weight, ossification of bones can be very helpful. He also submitted

~

\,\\\). ~e.that the estimation of age from teeth by, noting the number and position of teeth erupted,
'11~ c; ')~f$ and with X-ray examination with some amount as certainty. According to him, as per

~o(\ ~ •

. tbPs, ,;.\oi~ Modi's Medical jurisprudence, the test pertaining to ossification of bones is helpful for:c.. -=-~.•.
.,. •••. determining age.

22. Mr Jain also placed reliance on the judgment of this court in

Sukhwant Singh v. State of Punjab (1995) 3 SCC 367 in which this court has laid down

that failure to produce the expert opinion before the trial court in such cases affects the

creditworthiness of the prosecution case to a great extent.
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25. I have carefully considered the materials on record.

Prosecution has produced age certificate, Ext 2 issued from her school. Ext

4 is Admission Register. However, it is seen from record that the documents

on the basis of which the age was written in the school register was not

disclosed/produced. We find that no birth certificate has been produced by

the prosecution in this case. Moreover, the victim was not medically

examined in this case. It also appears from record that the age certificate

was collected from school after the incident. So, from the above analysis I

am constrained to hold that prosecution has failed to show that the victim

was below 18 years.

26. Now let me look at section 366(A) IPC which reads:

" 366A. Procuration of minor girl - Whoever, by any

means whatsoever, induces any minor girl under the age of eighteen years,

to go from any place or to do any act with intent that such girl may be, or

knowing that it is likely that she will be, forced or seduced to illicit

intercourse with another person shall be punishable with imprisonment

which may extend to ten years, and shall also be liable to fine."

To prove a case under section 366A IPC the prosecution

must proved the following ingredients :

(i) that the accused induced a girl ;

(ii) that the girl was under eighteen years of age;

(iii] that the girl was induced to go from a place or to do

..

(iv) that the accused did as above with intent that such

girl may be, or knowing that it is likely that she will be, forced or seduced to

illicit intercourse with another person.

27. Here in this case we find that prosecution has failed to

establish the actual age of the victim, hence we are constrained to hold that

victim is not a minor under eighteen of age. That apart there is absolutely

nothing on record to show that the accused had induced or forced PW 2, the

victim to go with him with intent that she might be forced or seduced to

illicit sexual intercourse with her. So even we assume that the victim girl is
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aged about 16/17 years then also the other ingredients of section 366(A)

IPC are absent.

28. However considering the nature of the allegation we may

also look at section 361 IPC to see whether the act done by the accused

amounts to kidnapping as defined under this section.

" 361. Kidnapping from lawful guardianship - Whoever

takes or entices any minor under (sixteen) years of age if a male, or under

(eighteen) years of age if a female, or any person of unsound mind, out of

the keeping of the lawful guardian of such minor or person of unsound

mind, without the consent of such guardian, is said to kidnap such minor or

person from lawful guardianship. "

29. As regrades the accusation of kidnapping against the

accused the learned counsel for the accused also relied upon the

observations in the case of S. Varadarjan ..appellant vs Tata of Madras ..respondent

reported in 1964 STPL (LE) SC wherein it is held - ' Indian Penal Code (Act XLV of
1860), Section 361 - " Take out of keeping of the lawful guardian", meaning of - Where a

minor girl alleged to be taken away by the accused person, had left her father's

protection knowing and having capacity to know the full import of what she was doing
.'
: ~ and voluntarily joined the accused, it could not be said that the accused had taken her

C;Sl\'1\\ ."b<i>"· away from the keeping" of her lawful guardian within the meaning of s.361 of the Indian

~V ~~~_~o~. Penal Code (Act XLV of 1860). Something more had to be done in a case of that kind,

~ such as an inducement held out by the accused person or an active participation by him
;~. . .' in the formation of the intention, either immediately prior to the minor leaving her

father's protection or at some earlier stage. If the evidence failed to establish one of

these things, the accused would not be guilty of the offence merely because after she had

actually left her guardian's house or a house were her guardian had kept her she -

joined the accused, and the accused helped her in her design not to return to her

guardian's house by taking her along with him from place to place.'
f'"."

30. On consideration of materials on record in its entirety I find that

prosecution has failed to prove that the accused enticed or induced or forced

PW 2, the victim to go with him from place to place. We also find that the

victim is a grown up girl having love affairs with the accused and had
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voluntarily gone with him knowing full import what she was doing. There is

also nothing on record to show that the accused intended or forced or

seduced the victim to have sexual intercourse with him or with another

person. So, even if we assume for the sake of argument that the victim is

aged about 16/17 years or a minor below 18 years in that case 'also in my

considered opinion prosecution has failed to prove the ingredients of section

361 (363) IPC or 366(A) IPC

31. In view of my discussion and reason above I find that

prosecution has failed to prove the charge U/S 366(A) IPC beyond all

reasonable doubts.

o R D E R

32. In view of the above, I find the accused JoyKishor Nath

not guilty U/S 366(A) IPC. Accordingly he is acquitted. Set him at liberty,

His bail bond stands discharged.

Given under my hand and the seal of this Court on this 29th

day of March, 2014.

Dictated & corrected by me,

(s.k,
Asstt. Sessions Judge,

Bongaigaon. Jud'Je •
•..-M seSS\ons•..···.-.\;.0•.


