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HEADING OF JUDGMENT ON APPEAL.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE, BONGAIGAON.

Present :- Smti M.C. Bordoloi.
      Civil Judge,
      Bongaigaon.

Wednesday, the 22nd day of  March, 2017.

Title Appeal No. 12  of 2016.

1.Md. Abdul Kalam @ Abul Kalam,                        
S/O Late Kachem Ali.
R/O  village No. 3 Bhandara,
P.O. Bhandara Bazar,
P.S. Manikpur
Dist – Bongaigaon. (Assam)

...................Appellant.

                         V E R S U S

1. Md. Samad Ali,
S/O Late Mohor Ali,
D/O Late Afsar udin Miah.
R/O Bhandara Bazar,
P.S. Manikpur,
Dist : Bongaigaon. (Assam)

                                                         .........................Respondent.
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A N D
(i) Md. Amir Hussain
(ii) Md. Amjad Ali
Both are sons of -
Late Esahak Ali,
R/O- No. (i) is at vill. 2 No. Bhandara and 
R/O- No. (ii) is at village- No. 3 Bhandara,
P.O Bhandara, P.S. Manikpur, 
Dist. Bongaigaon (Assam).

...................Proforma Respondents.

 The appeal coming for final hearing  on (Give date or 
dates) 22.02.2017 in the presence of :-

   

Mr. Kamal Chakraborty,                                     Advocate for Appellants

Mr. P. Sarma                                                       Advocate for Respondents

And having stood for  consideration  on the  22nd day of 

March, 2017  the Court delivered the following Judgment :-

           

           T.A. 12/2016.

  ::: J U D G M E N T :::

1.  Challenge in this appeal is made to the  judgment dated 

30.5.2016   and  decree  dated  8.6.2016  passed  by  the  learned  Munsiff, 

Bongaigaon,  in Title Suit no. 30/15 whereby and whereunder the learned Court 

had decreed the plaintiff's suit on contests . 

2. Being highly aggrieved by the  aforesaid judgment, the 
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original defendant in the Title Suit No. 30/15 has preferred the present appeal 

impugning the  judgment aforesaid.

3. Upon receipt  of  the  memorandum  of  appeal,  the  case 

record of Title Suit No. 30/15 was requisitioned from the learned Court below 

and notices were directed upon the respondents and proforma-respondents.  The 

respondents  and  proforma-respondents  entered  appearance  and contested  the 

appeal.

4. The  case  record  of  Title  Suit  No.  30/15  received  on 

requisition is perused. 

5. The  facts  leading  to  the  instant  case  is  narrated 

hereinunder :

Plaintiff's case

Plaintiff Md. Samed Ali filed Title Suit bearing No. 25/13 

in the Court of learned Munsiff at Bijni praying for declaration of right, title, 

interest  and  for  recovery  of  khas  possession  of  the  suit  land.   It  was  the 

plaintiff's  pleaded  case  that  his  wife  Fatema  Biwi  and  three  other  persons 

namely  Sekander  Sk,  Md.  Amir  Hussain  and  Md.  Amjad  Ali  owned  and 

possessed a plot of land measuring 8 bigha 7 lechas in “ejmali”, in equal shares 

at village No.- III, Bhandara, under Bijni Revenue Circle, land being an annual 

patta land previously, subsequently converted to periodic patta No. 140.  It was 

the plaintiff's further case that his wife Fatema Biwi possessed 1/4th land out of 

the aforesaid 8 bigha 7 lecha of land thereby possessing land measuring 2 bigha 
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1 3/4th lechas, which land is  morefully described in the schedule B to the plaint.

It was pleaded that the A schedule land was converted to 

periodic patta land vide Conversion Case No. 1268 (95-96) dated 24.5.1996 and 

that his wife had been possessing her share in the aforesaid land uninterruptedly 

since 1982. It was alleged that about 5 years prior to the institution of the suit,  

the plaintiff's wife became paralytic, whereby her movements were restricted, 

whereupon  she  had  given  her  land  to  the  defendant  to  cultivate  thereon  as 

'Adhiar' and that defendant initially used to hand over half share of crop to the 

plaintiff's wife, but subsequently, defendant failed to give any share of produce 

of the B schedule land and instead staked claim over the suit land as its owner 

and on being required by the plaintiff's wife to hand over vacant possession of 

the suit land, the defendant refused, compelling the plaintiff that is the husband 

of the original owner to file the suit against the defendant seeking the relief of 

declaration of title and recovery of khas possession of the suit land, on being 

empowered to do so by his wife vide a special power of attorney.  The plaintiff 

prayed for a declaration of right, title, interest over the B schedule land, a decree 

for eviction, permanent injunction alongwith other reliefs.

6. Defendant's Case :

The defendants entered appearance pursuant to summons 

and  filed  his  written  statement  resisting  the  plaintiff's  case.   The  defendant 

raised the pleas of absence of cause of action, non-maintainability, non-joinder 

of necessary party etc.  The defendant denied the plaintiff's case of his refusal to 

vacate the suit land and averred that the suit land is the defendant's own land 

received on gift from Sekander Ali and that he had been in possession of the 
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same since the time of the alleged gift without any interruption.  The defendant 

prayed for dismissal of the suit. 

The proforma-defendant Nos. 1 and 2 failed to contest the 

suit and accordingly vide order dated 29.11.2013 and 14.3.2016, respectively 

the suit was directed the proceed exparte against the said proforma-defendants.  

7. Upon  perusal  of  the  pleadings,  then  learned  Munsiff, 

Bijni, vide order dated 4.7.2014 framed following issues for adjudication:

Issues :

1) Whether the suit is maintainable ?

2) Whether the plaintiff has right, title and interest over 

the suit land described in the schedule B to the plaint ?

3) Whether the defendant has right, title and interest  

over the suit land as claimed in the written statement ?

4)  Whether  the  plaintiff  is  entitled  to  the  reliefs  as  

prayed for ?

5) To what other relief / reliefs parties are entitled ? 

8.             Both sides adduced oral evidence. Plaintiff also exhibited 

some  documents.   Defendant's  side,  on  the  other  hand,  failed  to  lead  any 

documentary evidence.  Both sides examined each others witnesses.  

9. It  deserves  mention  herein  that  consequent  to  order  in 

respect  of  defining  of  jurisdiction  of  the  Court  at  Bongaigaon  and  Chirang 

passed by the Hon'ble Gauhati High Court in WPC No. 5763/14, the  
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Binjni jurisdiction of the learned Court having ceased, the case record therefrom 

was  transmitted  to  the  Court  of  learned  Munsiff,  Bongaigaon,  through  the 

Hon'ble District judge Bongaigaon.

10. It  deserves  mention  herein  that  the  original  case 

record Title  Suit  No.  25/13 was renumbered as Title  Suit  No. 30/15  on 

receipt  of  the  same  at  the  Court  of  the  Learned  Munsiff  Bongaigaon. 

Learned Munsiff Bongaigaon, having perused the case record in its entirety and 

having heard the arguments forwarded by the learned counsels of both sides, 

vide judgment dated 30th May 2016, decreed the plaintiff suit for recovery for 

khas possession of the schedule B lands.

11. It is this judgment which is impugned in the present 

appeal.  

12. The defendant has assailed the aforesaid judgment  on the 

following grounds amongst others.

G R O U N D S

a) That the learned trial Court erred in law and facts, in  

deciding the issues ;

b) That the learned trial Court failed to appreciate the  

evidence on record in its  proper perspective thereby causing miscarriage of  

justice ;

c) That the learned trial Court failed to appreciate the  
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fact that the suit  land being held in “ejmali”,  the pattadars were necessary  

parties to the suit and for their non impleadment the suit is bound to fail ;

d) That the learned trial Court failed to appreciate the  

fact that the 'jamabandi' is not a document of title and cannot be relied on by  

the plaintiff to prove his title ;

e) That the learned trial Court failed to frame any issue  

in respect of presence of cause of action though there is a specific pleading in  

the above  respect for which the judgment impugned is perverse and liable to  

the set aside ;

f) That the learned trial court failed to appreciate the fact  

that the present plaintiff being the attorney holder of the original owner cannot  

adduce evidence on behalf of he original owner, in absence of any document  

supporting the original owners illness ;

g) That the judgment impugned is un-sustainable in law  

and liable to be set aside ;

Arguments :

13. Heard the arguments forwarded by the learned counsels 

of  both sides. 

Learned  counsel  for   the  appellant  side  urged  that  the 

impugned judgment is erroneous and is liable to be interfered with in appeal. 

Learned counsel for the appellant side relied on the judgment of the Hon'ble 

Gauhati High Court rendered in the case of Mohim Ali and others Vs. Kunjalata 

Barman and are rendered in RSA 74/2006 to press the point that plaintiff's suit 

would fail for non service of notice of ejectment to the tenant prior to the 
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institution of the suit.  Again relying on the judgments viz: (1) Janki Vasdeo 

Bhojwani Vs. Indusind Bank LTD. & Ors. reported in 2005 (2) SCC 217.  (2) 

A.C. Narayana Vs. State of Maharastra, reported in : 2013 (II) Scale 360(3). 

Azhar Hussain Vs. Rajiv Gandhi, reported in AIR 1986 SC1253. (1980 Supp. 

SCC 315).  Siddhi Chunilal  Vs. Suresh Gopikishan reported in 2009 (6) BCR 

857, learned counsel submits that the plaintiff of the instant case had not locus-

standi to institute the suit or to depose on behalf of the original owner, she being 

alive.   Learned  counsel  further  submits  that  learned  trial  court  failed  to 

formulate proper issues on the basis of pleadings.  Learned counsel urged that 

the very vital  issue regarding cause of action has been left  to be framed for 

which the suit  can be remanded back to  the learned trial  Court for framing 

issues, and to decide the suit afresh. 

14. Learned counsel for the respondents side defending the judgment 

impugned,  submits that the judgment is proper, backed by sound reasons and is 

not liable to be interfered with in appeal.

15. Heard.  Perused the case record.

16. The  point  for  determination  that  has  surfaced  in  the 

instant appeal is :

Point for determination

(1)  Whether the judgment dated 30.5.2016 and decree 

dated 8.6.2016 passed by the learned Munsiff, 

Bongaigaon,  in Title Suit no. 30/15 is sound in law and 
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facts or whether it lacks propriety warranting 

interference in appeal ?

17. My decision on the above point for adjudication is given 

hereinunder :

DISCUSSION, DECISION AND REASONS THERE FOR 

I propose to scrutinise the impugned judgment issue wise 

in  order  to  address  the  point  for  determination  so  framed,  addressing 

simultaneously the grounds taken up in the memo of appeal,  relevant to the 

context of each issue.

18. Issue No. 1 :

Issue no. 1 relates to the question of maintainability of the 

suit. 

Learned trial court decided the issue in the affirmative in 

favour of the plaintiff.  

In order to address the propriety of the aforesaid finding 

the case record of Title Suit 30/15 is visited.

Perusal of the plaint discloses that plaintiff had instituted 

the suit for declaration of right, title,interest of the original owner in respect of 

the suit land, and for recovery of khas possession of the suit land by evicting the 

defendant therefrom.

It was the plaintiff's pleaded case that the suit land was 

given in 'Adhi' to the defendant who for the initial 2 years had given half share 

of produce arising out of the suit land and thereafter declined to give any share 
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in the cultivable products of the suit land and instead claimed the suit land as 

their own land.  

Defendant in their written statement had raised the plea of 

non-maintainability of the suit for non-joinder of necessary parties being Umar 

Ali who is the alleged  pattadar No. 2 in respect of the suit land . Defendant 

claimed the suit land as a land received in gift from Sekander Sk about 12 years 

ago.  Perusal of the plaintiff's document that is Ext 1 being the certified copy of 

jamabandi no where discloses the name of Md. Umar Ali son of Mir Bakso as 

the pattadar in respect of the suit land.  No evidence has been adduced either by 

the defendant to prove the fact that Umar Ali was a pattadar.  Accordingly in the 

above circumstances non-impleadment of Umar Ali in the suit will not be fatal.

At  this  stage I  am reminded of  the submissions  of  the 

learned counsel for the appellant, who submits that the suit is non-maintainable 

also for non-service of notice under Section 54 (2) of the Assam Temporary 

Settled Areas Tenancy Act 1971 ( hereinafter 1971 Act for short).  

Learned counsel realying on the Judgment of Mohim Ali 

and others Vs. Kunjalata Barman and others (supra) submits that the plaintiff 

being the constituted attorney of the original owner had filed the suit through 

claiming that  the suit  land was given in  'Adhi'  by the original  owner to  the 

defendant, therefore the suit ought to have been filed under the provisions of the 

aforesaid Act and not in the form presented.  Perusal of the written statement of 

the  defendant  discloses  that  defendant  had  though  raised  the  plea  of  non-

maintainability  yet  had  not  stated  as  to  how  the  suit  was  rendered  non-

maintainable.  But considering that the point raised is one of law, the same is 

addressed.  
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To  address  the  said  question,  it  will  be  worthwhile  to 

peruse the provisions of Section 3 of the 1971 Act.  

Section 3 of the Act defines a “tenant” as a person who 

cultivates or holds the land of another person and is or but for a special contract 

(express or implied) would be liable to pay rent for that land to that other person 

and includes a person who under a system generally known as 'Adhi' (whether 

guchi-adhi or guti adhi) Barga, Chukti, Bhag or Chukani, cultivates the land of 

another person on condition of delivering a share or quantity of produce of such 

land to that person.  The proviso to the aforesaid section clarifies that a person 

who occupies or holds land immediately under the State Government is not a 

tenant within the meaning of these definition and the 1971 Act identifies two 

classes of tenant being non-occupancy tenant and occupancy tenant.

In  the  instant  case  PW  1  disclosed  in  his  cross-

examination that the suit land was given in 'Adhi' by his wife to the defendant 

verbally and that no other person were present at the time of granting of  the 

'Adhi'.  Admittedly plaintiff had not exhibited any document in support of his 

case that the the suit land was given in 'Adhi' to the defendant.

But in his cross-examination he stood stead fast that the 

defendant  was his  'Adhir'.   That  being the position the plaintiff  by his  own 

pleaded version of the plaint, ought to have filed the suit for ejectment of his 

tenant / Adhiar under the provisions of the Assam Temporarily Settled Areas 

Tenancy Act 1971.   The decision of the Hon'ble Gauhati High Court (supra) 

squarely covers the instant case.  Again admittedly no notice was served on the 

tenant  prior  to  the  institution  of  the  suit  for  ejectment  under  which 

circumstances the suit has been rendered non-maintainable.  Accordingly in the 
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above circumstances, I am but to hold that the decision arrived at  by the learned 

trial Court is not proper in respect of present issue. 

Again  the  submissions  of  he  learned  counsel  for  the 

appellant  is  recapitulated herein in respect of the incapacity of a constituted 

attorney in filing a case for the donor of the power.  In Janki Vashedo Bhajwani 

(supra) it was concluded that a plaint by a power of attorney holder on behalf of 

the original plaintiff is maintainable provided he has personal knowledge of the 

transaction.  In the instant case the power of attorney holder being the husband 

of the donor of the power, therefore, could file the suit.  The submissions of the 

learned counsel therefore is not sustained on this Count.  But nonetheless it is 

clear that suit is non-maintainable in form. as per the plaintiff's own pleaded 

version.  The finding of the learned trial Court in respect of the present issue is 

reversed. 

The issue is accordingly decided in the negative against 

the plaintiff.

19. Issue No. 2 and 3 :

Issue No. 2 relates to the question whether plaintiff has 

right, title,  interest over the suit  land as described  in the schedule B to the 

plaint. 

While  issue  No.  3  relates  to  the  question  whether  the 

defendant has right, title, interest over the suit land as claimed in the written 

statement.  

The learned trial Court discussed the two issues together 

for the sake of convenience and decided issue No. 2 in favour of the plaintiff 
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holding that plaintiff has right, title, interest over the suit land and issue no. 3 

against the defendant concluding that defendant had no right, title, interest over 

the suit land as claimed.

The  two  issues  apparently  are  inter-related.   Hence,  I 

proceed to address the two issues together to avoid repetition in discussions.

Learned trial Court relying on Ext 1 arrived at a finding 

that the plaintiff had right, title, interest over the suit land.  

To  address  the  twin  issues,  the  evidence  available  on 

record is visited.  The plaintiff in support of his pleaded case examined himself 

as PW 1 and also exhibited some documents.  PW1  in his evidence in affidavit 

claimed that his wife Fatema Biwi is the owner of the suit land that is the B 

schedule land and in  support  of  his  claim had exhibited a  certified copy of 

jamabandi in respect of patta No. 39 (old) eksona, Myadi patta No. 140 (new) 

and dag No. 64 and 65 situated at village No. 3, Bhandara under Bijni Revenue 

Circle.   PW 1 further  averred  that  his  wife  being  the  original  owner  being 

paralytic had empowered him to institute the suit vide a power of attorney. 

PW 1 exhibited Ext 2 and Ext 3 being revenue receipts 

and Ext 4 being the special power of attorney.  

PW 2 and PW 3 supported PW 1 in all material particulars 

in their respective evidence.

In his cross-examination PW 2 disclosed that the wife of 

the plaintiff was paralytic and he had ferried the plaintiff's wife in his rickshaw 

to Bijni twice.  

On the other hand, defendant claimed that the suit land 
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was the land which he received in gift from Sekander Sk and that said Sekander 

Sk had handed over possession of the same to the defendant in presence of some 

senior villagers and since thereafter he had been possession of the same without 

any interruption.  Defendant claims to be in possession of the same for more 

than 12 years.  An oral gift is valid under Mohammedan Law on the fulfillment 

of the following conditions :   

(i) Declaration of the gift by the donor in favour of the  

donee ;

(ii) Acceptance of the gift by the donee ;

(iii) Delivery of possession of the property by the donor 

to the donee;

Now,  DW  1  in  his  evidence  especially  in  his  cross-

examination disclosed that he can not say from which dag he has been given 

land measuring 3 bigha 1 katha 5 lecha.  DW1 also admitted that he had not 

specifically stated in his evidence in affidavit in respect of the dag No., patta 

No. and measure of land which he had received in gift nor he had mentioned the 

boundaries of the land received in gift.  DW 1 also failed to disclose the date 

and year on which the alleged gift was made.  Again DW 2 and DW3 who had 

in  their  evidence in  affidavit  supported the DW 1, in their  respective cross-

examination  failed  to  disclose  even  the  boundaries  of  the  land  received  in 

alleged gift  or  the  specification  in  respect  to  the  dag No.,  Patta  No.  of  the 

alleged gifted land.  Defendant though had asserted that he had received the suit 

land in gift from Sekander Sk, but he failed to lead any evidence as to in whose 

presence the said oral gift was made and in whose presence he had obtained 

delivery of possession of the same.  Further defendant had averred that the 
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donor was “Sekander Ali”, but no evidence was laid in respect of the ownership 

of “Sekander Ali”, in respect of the suit land.  Rather Ext 1 goes on to show that  

the name of “Sekander Ali” do not find mention as a pattadar therein (name of 

Sekander Sk though is mentioned).  That Sekander Ali and Sekander Sk is 

one and the same person also, is not discernable from the evidence on record. 

The defendant have failed to give the boundaries of the land, which he claims to 

have received in gift.  Even if the specifications of dag no., patta no., of the land 

is  not  known,  the  boundary  ought  to  have  been  averred.   Had  the  land  in 

question being received in gift,  the donee at the time of securing possession 

could  have  known  about  the  land's  boundaries.   But  in  the  instant  case, 

defendant failed even to state the boundary of his alleged gifted land thereby, an 

inference could be drawn, that no gift as alleged had been made.  The essential 

prerequisitions of a Mohammedan gift  not being fulfilled the defendant's case 

of alleged gift stands short of being proved . 

Now though the alleged gift could not be proved by the 

defendant, but the fact remains that the weakness of the defendant's case would 

not fortify the plaintiff's case.  It is well settled that the plaintiff could not bank 

upon the weakness of the defendant's case.  That being the position, it is now to 

be  seen,  whether  the  plaintiff  could  establish  the  original  owner's  right  in 

respect of the suit land.  

PW 1 had exhibited Ext 1 only in support of the right of 

his wife, over of the suit land. 

Perusal of the Ext 1  discloses that it is the certified copy 

of jamabandi in respect of the suit land.  The jamabandi is a fiscal arrangement 

to facilitate the payment of revenue and it only enables a person to pay the land 
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revenue in question, and serves as a presumption of possession, though not of 

title.   Apparently,  Ext  1 does  not  create  or extinguish  title. But  the  said 

document can not be brushed aside altogether as the same is presumed to be 

prepared correctly on the proposition of presence of title of the person in whose 

favour the mutation entry has been recorded.    Perusal of Ext 1 discloses that 

the name of the plaintiff's wife finds mention as a pattadar alongwith other co-

pattadars  being  Sekander  Sk,  Amir  Hussain  and  Amjad  Ali  but  the  said 

document do not disclose or clarify as to whether the suit land is possessed by 

the plaintiff's wife.  Ext 1 shows that the pattadars have been holding the land 

measuring 8 bigha 7 lecha jointly.  Evidence is absent on record as to which 

portion of the land measuring 8 bigha 7 lecha that is A schedule land is in the 

alleged  possession  of  the  plaintiff's  wife,  through  the  defendant,  who  is 

allegedly the “Adhiar” under the plaintiff's wife.  No documentary evidence is 

led in respect of the area of land which the plaintiff's wife claims to be her own 

land.  Further the basis of mutation of the aforesaid land that is A schedule land 

is also not traced by the plaintiff.  

In fact, evidence is absent in respect of the plaintiff being 

the owner of the scheduled land, admittedly no partition having being effected 

in respect of the A schedule land.  Accordingly in the above premises, I am but 

to hold that plaintiff had failed to prove his wife's right, title, interest over the 

suit land.  The findings of the learned trial Court in respect of the issue No. 2 

therefore cannot be sustained and is reversed accordingly.  

The issue No.  2  is  decided in  the  negative  against  the 

plaintiff and issue No. 3 also is decided in the negative. 
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20. Issue No. 4 and 5 :

Issue No. 4 and 5 relates to the question of entitlement of 

plaintiffs to reliefs in the suit. 

Learned trial Court decided the two issues together for the 

sake of convenience and decreed the plaintiff's  suit  holding that plaintiffs  is 

entitled to the reliefs of declaration of right, title, interest over the suit land and 

for recovery of khas possession.

Considering the discussions made and decisions arrived in 

issue No 1 and 2, I am constrained to hold that plaintiff's suit cannot be decreed. 

Plaintiff therefore would not be entitled to  reliefs in his suit.  The finding of the 

learned trial Court in respect of the issue No. 4 and 5 can not be sustained and 

are reversed to the above effect. 

Further the question of remanding of the case does not 

arise as the issues framed by the learned trial Court are sufficient to address the 

dispute between the parties.  In view of the discussions made in the foregoing 

paragraphs,  I  am  constrained  to  hold  that  the  impugned  judgment  is  not 

sustainable  and  is  liable  to  be  interfered  with  in  appeal.   The  point  for 

determination stands answered in the affirmative in favour of the appellant.  

21. O   R   D   E    R

Considering  the  discussions  made  above  the  appeal  is 

allowed on contest with costs.
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The judgment dated 30.5.2016 and decree dated 8.6.2016 

passed by the learned trial Court in Title Suit No. 30/15 is hereby set aside and 

reversed.

The plaintiff suit stands dismissed on contest with costs.

Prepare a decree accordingly.  

Send back the  case  record  of  the  learned Court  below 

with  a copy of the judgment.

Given under my hand and the seal of this Court on this 

22nd day of March , 2017. 

 

         (  M. C.Bordoloi )
                       CIVIL JUDGE,
                       BONGAIGAON.

 Dictated & corrected by me,

( M.C. Bordoloi )
Civil Judge,
Bongaigaon.


