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1.Mustt Chumbali Khatun                                          
W/O Md Mohiuruddin.
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   V E R S U S

Md Mansur Rahman.                   
 S/O Late Jinat Ali Sk.
Vill : Kabaitary, Tiniali.
P.S. Jogighopa, Dist. Bongaigaon.

  Respondents

The appeal coming for final hearing  on (Give 

date or dates)  6.1.2015 in the presence of :-
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Mr. S. Kr Sarkar,                                              Advocate for Appellant

Mr D.J.Mukherjee,                                          Advocate for Respondent

And  having  stood  for  consideration  to  this  5th day  of 

February, 2015,  the Court delivered the following Judgment :-

          

         

     ::: J U D G M E N T :::

1. Present  appeal  is  preferred  against  the   judgment 

dated  25.9.2013  and  decree  dated  5.10.2013  passed  by  the  learned 

Munsiff, North Salmara, Abhayapuri  in Title Suit no. 81/2006 whereby 

the learned Munsiff had dismissed the suit of the plaintiff without cost.

2. The  facts  and  circumstances  leading  to  the  instant 

appeal are enumerated hereinunder :

Plaintiff's case in brief

3. The plaintiff   who is appellant  in the instant appeal 

filed  Title  Suit  No.  81/2006  in  the  Court  of  learned  Munsiff,  North 

Salmara, Abhayapuri with a prayer for setting aside the registered sale
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deed dated 7.12.1976 ,  and for  a further  declaration of  her right,  title 

interest  over  the  suit  land  alongwith   a  prayer  for  recovery  of  khas 

possession of land measuring 1 Bigha 2 kathas 5 lechas more specifically 

described in the schedule B to the plaint.  It was the case of the plaintiff 

that her father was the owner and possessor of the suit land who expired 

on 30.3.1975 leaving behind the plaintiff as the only surviving heir and 

the  plaintiff  after  her  father's  dead was  brought  up  by  her  uncle  and 

married off to one Md Mohiruddin.  It was the plaintiff's case that after 

her marriage she could learn that  a plot  of land measuring 1 Bigha 2 

Kathas 5 lechas was given in ' Bandhak' to the defendant by her father for 

his medical treatment but the consideration money was not known to her 

or to the “Adhiar' who had been cultivating thereon.  It was the further 

case of the plaintiff that despite approaching the defendant several times 

she could not know about the consideration amount as the defendant did 

not divulge about the said amount and the defendant also refused to take 

the 'Bandhaki'  value when offered by the plaintiff  to  him and instead 

claimed to be the rightful owner of the suit land.  The plaintiff also stated 

that she had been paying land revenue  against the suit land and only on 

21.7.2006 on verification of the official records she found that the records 
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of  rights  has  been  mutated  in  the  name  of  the  defendant  against  the 

scheduled land.  The plaintiff also averred that the registered sale deed on 

which basis the defendant mutated his name is allegedly a fraudulent one, 

the  sale  deed  being  dated  7.12.1976  when  her  father  had  expired  on 

30.3.1975.   Hence,  in  the  above  circumstances  plaintiff  filed  a  suit 

praying for a declaration that the alleged sale deed dated 7.12.1976 is 

fraudulent, a declaration that defendant has no right, title over the suit 

land and a further relief for recovery of possession of the suit land and a 

prayer for setting aside the alleged fraudulent sale deed.

4. Pursuant  to  summons,  defendant  no.1  entered 

appearance and filed their written statement.  It is worth while to mention 

herein that plaintiff's  prayer for amendment of the plaint  was allowed 

vide  order  dated  20.6.2007  and  accordingly  defendant  also  filed  an 

additional written statement which was accepted on record.  

5. Defendant in his written statement besides raising the 

usual  plea  of  non-maintainability,  non-valuation,  non-joinder  of 

necessary parties has averred that the suit of the plaintiff was barred by 
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limitation.   The  defendant  stated  that  the  sale  deed  which  had  been 

challenged by way of the Title Suit was executed in the year 1976 while 

the plaintiff had brought the suit for cancellation of the said deed in the 

year 2006 after a lapse of 30 years, the suit therefore having become time 

barred.

6. The defendant while admitting the ownership of the 

suit land by the father of the plaintiff averred that the ownership of the 

suit transferred with the execution of the registered sale deed no.4620 

dated 7.12.1976 unto him.  Defendant denied the plaintiff's case  of her 

father's demise on 30.3.1975 and her case of her being the lone surviving 

heir of her father.  It was stated  by the defendant that the original owner 

left  behind two wives  namely  Sahaton Bewa and Tajal  Bibi  and  one 

brother  Sotka  Sheikh.   Defendant  also  denied  the  plaintiff's  case  of 

alleged ' Bandhaki' of the suit land by the father of the plaintiff and stated 

that it was his purchased land, which he had purchased  vide sale deed 

no.4620 dated 7.12.1976  and that he had been in possession of the suit 

land ever since the date of purchase.  The defendant accordingly prays for 

dismissal of the suit.
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7. Upon  perusal  of  pleadings  and  upon  hearing  the 

parties  the  learned  Munsiff,  North  Salmara,  Abhayapuri  framed  the 

following issues for adjudication vide order dated 20.10.2009  :

      '' 1) Is the suit is properly valued and stamped  ?

2) Is the suit is bad for non joinder of necessary 

parties ?

3) Is the suit is barred by limitation ?

4) Whether  the sale deed no.4620 dated 7.12.76 is  

fraudulent/void/inoperative and liable to be 

cancelled ?

5) Whether the plaintiff is entitled to get a decree for 

the declaration of his possession order the suit land ?

6) What relief(s) the plaintiff is entitled ? ''

8. After appreciating the evidence on record and having 

heard the argument forwarded by the learned counsels of both sides the 

learned trial  Court  arrived at  a  finding that  the plaintiff  had failed to 

prove her case and accordingly dismissed the plaintiff's suit without cost. 

9. Being aggrieved by the judgment, the plaintiff 
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preferred the present appeal assailing the judgment in reference on the 

following grounds amongst other :

(1) that the learned Court below erred in law and facts 

and failed to appreciate the evidence on record in its proper perspective  ;

(2)  that  the learned Court  below while deciding the 

issue no.4,5 and 6 failed to consider Ext 2 which was the death certificate 

of Jamat Ali Mandal, as a genuine document, and and accordingly arrived 

at a wrong finding ;

(3) that the learned Court below failed to appreciate 

that the defendant side could not establish their right, title and interest 

over the suit land.

10. Upon  receipt  of  the  memo  of  appeal   my  learned 

predecessor-in-chair while issuing notices to the respondent requisitioned 

the case record of Title Suit no.81/2006.

11. I  have  heard  the  valued  submission  of  the  learned 

counsel for the appellant as well as the respondent side.

12. The respondent side pursuant to notice  submitted 
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cross-objection under order 41 rule 22 CPC.  The respondent side in the 

cross-objection  also  assailed  the  judgment  put  under  challenge  in  the 

instant appeal on the following grounds  while supporting the concluding 

findings of the learned Court below.

i) That the learned  Court below while deciding issue 

no.1,  2  and  3  failed  to  following  and  comply  with  the  mandatory 

provisions of Order 20 rule 4(2) CPC and that the same were decided in 

creptic manner without application of his judicial mind.

ii) That the learned Court below also failed to discuss the 

law   point  regarding  limitation  and  decided  the  issue  whimsically. 

Accordingly, the finding on issue no.1, 2 and 3 needs to be set aside and 

to be decided afresh. 

13. Heard both sides.

14. Learned  counsel  for  the  appellant  submitted  in  full 

force that the instant case is a fit case for remand as the main issue on 

which a case rests, that is : '' whether there is a cause of action for the suit 

? ''  has not been framed by the learned trial Court and hence the same 

needs to be framed and be sent to the original Court for deciding  the 

Contd....



(9)

issues afresh.  Learned counsel for the appellant further submitted that 

the  learned  Munsiff  vide  order  dated  23.7.2012  closed  the  cross-

examination of  the plaintiffs  witnesses as  well  as  the evidence of  the 

plaintiffs  witnesses  and  fixed  the  Title  Suit  case  no.81/2006  for  DW 

evidence.   Hence  the  plaintiff  was  debarred  from  establishing  their 

valuable  rights  and further  since  there  is  no  cross-examination  of  the 

plaintiffs  witnesses  in  the  aftermath  of  the  order  in  reference,  the 

evidence of PWs remained undemolished, the case stood proved and the 

learned  trial  Court  ought  to  have  decreed  the  suit  in  favour  of  the 

plaintiff.

15. Learned counsel for the appellant submitted that the 

cross objection filed by the respondent side is also barred by limitation as 

the same was received belatedly on 31.5.2014 as the respondent were in 

receipt of notice on 26.3.2014. Learned counsel for the appellant further 

urged that the judgment of the learned trial Court is not in accordance 

with the law and the same needs interference.

16. Per  contra,  learned  counsel  for  the  respondent 

submitted that the case is not one to be remanded back for the evidence 
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on record is sufficient to decide the  issue and in such circumstances law 

mandates that the same  ought to be decided in the appellate Court itself.

Sending back the case on remand for fresh disposal, again would only 

prolong  the  litigation  which  has  already  become an  old  pending one. 

Learned counsel for the respondent while admitting the receipt of notice 

on 26.3.2014 averred that cross-objection was filed within time fixed by 

the  Court,  that  is  on  31.5.2014  and hence  the  same is  not  barred  by 

limitation.

17. Heard both sides.  

18. Perused the provisions of order 41 rule 24 CPC which 

provides that when the evidence upon the record is sufficient to enable 

the Appellate Court to pronounce judgment, the appellate Court may after 

resettling  the  issues,  if  necessary  finally  determine   the  suit 

notwithstanding that the judgment of the Court from whose decree  the 

appeal is preferred has proceeded wholly upon some grounds other than 

on which the Appellate Court proceeds.  

19. Perusal of the case record of Title Suit no.81/2006 
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disclosed  that  both  the  parties  have  filed  their  respective  pleadings 

knowing fully well their pleaded cases.  The plaintiff filed the said case 

claiming  her  right,  title  over  the  suit  land  through  her  father  (  since 

deceased )  claiming that  the  suit  land was  given in  'Bandhaki'  to  the 

defendant and the mortgaged suit land  may be released on receipt of 

consideration.   On  the  other  hand,  the  defendant  also  proceeded 

countering the plaintiff's case claiming that the suit land is his purchased 

land, purchased vide registered sale deed from the plaintiff's father, since 

deceased.  Apparently, both the parties raised their claims and contentions 

on the basis of their pleaded cases.  Hence in the above circumstances, 

sending the case back on remand on the ground that the issue in respect 

of cause of action has not been framed would be against the provisions of 

Order 41 rule 24 CPC and accordingly in the above circumstances I am 

unable to accept the argument of the learned counsel for the appellant for 

sending back the case on remand on the above point. 

20.  Considering the pleadings of the parties and in view 

of order 41 rule 24 CPC the additional issue - “ whether there is a cause 
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of action for the suit ? ''  is framed and same will be decided in the course 

of writing of the instant judgment.

21. Now coming to the point raised by the learned counsel 

for the appellant in respect of the cross objection being time barred it will 

be necessary to take a glance at the provision of Order 41 rule 22 (1) 

CPC.

22. Reading of the above quoted provision of law brings 

to light that any respondent though he may not have preferred any appeal 

from any any part of the decree may not only support the decree but may 

also state that the finding against him in the Court below in respect of any 

issue ought to have been in his favour and may take cross-objection  to 

the decree which he could have taken by way of appeal, provided he has 

filed such objection in the Appellate Court within one month from the 

date of service on him or his pleader of notice of the date fixed for such 

hearing the appeal or within such further time as the Appellate Court may 

see fit to allow. 

23. Perusal of the case record of Title Appeal no. 18/2013 
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discloses that vide order dated 25.4.2014 the respondent side prayed for 

time to file cross objection, which prayer was allowed by the Court fixing 

31.5.2014  for  filing  of  the  same,  and  accordingly  the  cross-objection 

being  filed  on  31.5.2014  was  accepted  on  record  by  my  learned 

predecessor-in-chair.  Accordingly, the submission of the learned counsel 

for the appellant that cross-examination was filed beyond one month's 

time does not hold ground as time was enlarged by the Court and within 

such time the respondent had filed the cross-objection.

24. Having addressed the above, let me now proceed on to 

decide the point which has arisen in the instant appeal for adjudication.  

Point for determination in the present appeal

    Whether the judgment and decree passed by the   

   learned trial Court is sustainable in law and facts or 

   whether it needs interference ?

25. I have heard the arguments forwarded by the learned 

counsel for the appellant as well as the respondent side.  Perused the case 

record  of  Title  Suit  no.  81/2006.   I  propose  to  discuss  the  judgment 

passed by the learned trial Court issue wise alongwith the additional issue 

Contd....



(14)

framed in the foregoing paragraph of the present judgment to address the 

point for determination so framed in the instant appeal. 

26. Additional Issue

1) Whether there is a cause of action for the suit ?

Cause of action means every facts which if traversed 

would be necessary for the plaintiff to prove in order to support the right 

to judgment in his favour.  

27. Perusal of the plaint in Title Suit no.81/2006 disclosed 

that plaintiff had filed the said suit against the defendant for cancellation 

of sale deed and for a mandatory injunction directing the defendant not to 

enter the schedule B land coupled with the relief of negative declaration 

against the defendants in respect of defendant's right, title interest over 

the  suit  land.   It  was  averred  by  the  plaintiff  that  the  suit  land  was 

originally owned and possessed by her father (since deceased) and that 

the suit land was given in 'Bandhaki' to the defendant by her father for his 

treatment and that after attainment of majority by the plaintiff when the 

plaintiff approached the defendant for redemption of the mortgage the 
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defendant refused to yield and instead claimed that the suit land was his 

purchased land, purchased vide registered sale deed.  It was the plaintiff's 

contention that the suit land was never sold and the alleged sale deed was 

fraudulent and hence the present suit. 

 On  the  other  hand,  the  defendant  refuting,  the 

plaintiff's  claim  averred  that  he  had  purchased  the  suit  land  vide 

registered sale deed no.4620 dated 7.12.1976 and that good title passed 

unto him from the original owner in respect of the suit land and that he 

had rightfully mutated the record of rights in respect of the suit land in 

his name. 

The  rival  contentions  of  both  parties  disclosed  that 

there is  a matter which needs adjudication and the same constituted a 

bundle of facts which would be necessary for the plaintiff to prove in 

order to support the right to a judgment in his favour.  Accordingly, I am 

not hesitant to hold that the rival claims and contentions of the parties 

had given rise to cause of action for the suit.  However, whether the cause 

of action could be established or whether plaintiff's cause succeeds or not 

will may decided in the length of the instant judgment.

Accordingly, additional issue no.1 is decided in the 
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affirmative and in favour of the plaintiff. 

28. Issue No. 1

Issue no.1 relates to the point of valuation of the suit. 

The learned trial Court in a most cryptic manner had addressed the issue 

no.1 clubbing the same with issue no.2 and 3 stating that in the absence 

of any materials the same is decided in the negative.  The learned trial 

Court having found no materials on record decided issue no. 1  in the 

negative. 

 Now, perusal of order 20 rule 5 CPC envisages  that 

the Court  shall  state its  findings or decision with the reason therefore 

upon each separate issue unless  the finding upon any one or more is 

sufficient for the decision of the suit.  Perusal of the decision of issue 

no.1 in the judgment impugned disclosed that the same is not backed by 

reasons.    Hence,  the cross objection in respect  of the non-addressing 

issue no.1 with reasons  is sustainable.

However, now it is required to be found out whether 

the finding in issue no.1 is correct or not. 

Perusal of the plaint discloses that plaintiff has filed 
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the instant suit for declaration of right and for cancellation of sale deed 

on the ground of alleged fraud.

In  fact,  it  is  a  suit  for  declaration  alongwith  with 

consequential relief.

In my measured opinion Section 7(iv)(C) of the Court 

Fees Act 1870  would be relevant and appropriate herein.

Section 7(iv)(C) provides that to obtain a declaratory 

decree or orders, where consequential relief is prayed the plaintiff shall 

pay the Court fee according to the amount at which the relief sought is 

valued in the plaint.

  In  suits  covered  under  section  7(iv)(C)  it  is  the 

prerogative of the plaintiff to value his suit and pay ad-valorem Court 

fees on such valuation ; however the said valuation must not be arbitrary.

 Perusal of the plaint discloses that plaintiff has valued 

the suit at Rs. 400/-  and has paid ad-valorem fees thereon ;

 In my measured opinion the said valuation is not an 

arbitrary one and ad-valorem Court fees is paid thereto.  Hence I am but 

to hold that suit is properly valued. 
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 The cross-objection in respect of the said issue is not 

sustainable  and  the  finding  of  learned  Court  in  respect  of  issue  no.1 

cannot be maintained and same is reversed as follows  :

The suit is properly valued and stamped. 

29. Issue no.2 : 

Issue  no.  2  relates  to  the  point  of  non-joinder  of 

necessary  parties.   Perusal  of  the judgment  of  the learned trial  Court 

disclosed that the learned trial Court without assigning any cogent reason 

taking note of absence of materials has decided the issue in the negative.  

Defendant have addressed the plea of non-joinder of 

necessary parties on the ground that the original owner of the suit land , 

that is, the father of the plaintiff left behind the plaintiff and two wives 

namely Sahaton Bewa and Tajal Bibi and though Tajal Bibi expired in the 

year 2003, Shahaton Bewas was alive and she being not impleaded in the 

present suit the suit is liable to be dismissed.

Perusal  of  the  plaint  disclosed  that  suit  is  filed  for 

declaration  that   sale  deed  alleged  to  have  been   executed  by  the 

plaintiff's father's was illegal and fraudulent, her father having already 
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expired at the time of the date of execution of the alleged sale deed.  It is 

not the case that plaintiff is claiming any right against other heirs of her 

predecessor-in-interest.  She has only denied the defendant's title to the 

suit  land and the defendant is  not  a successor  of  the original  owner. 

Hence,  in a suit  for cancellation of sale deed if  one of the heirs of a 

predecessor-in-interest  claiming  through  the  predecessor-in-interest 

disputes the title of a third person,  he does so on behalf of other legal 

heirs as well.  Accordingly in such cases the question of non-joinder of 

the other legal heirs would not be fatal to the to the suit.  Plaintiff cannot 

be  non-suited on the count of non-joinder of necessary parties.  

Accordingly,  the issue is  decided in  the negative  in 

favour of the plaintiff.  Though I concur with the findings of the learned 

trial Court in issue no.2 yet  it would be worth while to mention that the 

learned trial Court ought to have given reasons for arriving at the said 

finding.   

30. Issue no.3 

Issue no 3 relates to the point of limitation.  Learned 

counsel for the respondent submitted that the suit is  time barred and the 

learned trial Court ought to have dismissed the suit on the point of
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 limitation  alone.   Learned  counsel  further  submitted  that  from  the 

admission of the plaintiff herself it has been revealed that she has attained 

majority long back and has filed the instant suit for cancellation of sale 

deed belatedly and therefore the suit ought to have been dismissed  on the 

point of limitation alone in the limine.

It is pertinent to mention herein that the plaintiff side 

filed the evidence of 3 PWs initially and plaintiff as PW 1 was partly 

cross-examined by the defendant side but on failure of the plaintiff side 

to  produce  witnesses  despite  calls,  consequently  vide  order  dated 

23.7.2012 the evidence of the learned trial Court of the plaintiff side and 

cross of the plaintiff witnesses stood closed. 

 PW 1 was partly cross-examined, hence in view of 

the order in reference that part  of evidence in respect of which cross-

examination  took  place,  remained  on  record  while   that  part  of  the 

evidence of PW 1 which could not be tested  on the touch stone of cross-

examination remained in admissible in evidence.  Further the evidence of 

other  PWs  who  failed  to  withstand  cross-examination,  and  whose 

veracity could not be tested  had become non-est in the eye of law. 

Though there is no explicit order on record in respect 
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of expunging of the evidence of PW 2 and PW 3 but as stated above since 

the veracity of the testimony  of such PWs could not  be tested,  their 

evidence is non-est in the eye of law and is to be discarded.  Further the 

order dated 23.7.2012 was not put to challenge and had attained finality.

Article  59  of  the  Limitation  Act  is  relevant   in  the 

instant case to decide the point of limitation.  It will be apposite herein to 

refer to Article 59 of the Limitation Act which provides that a suit for 

cancellation or setting aside an instrument or decree or for recession of a 

contract  is  to  be  brought  within  a  period  of  3  years  when  the  facts 

entitling the plaintiff to have the instrument or decree cancelled or set 

aside or the contract rescindent  becomes known to him.  In fact, Article 

59 applies to a suit for setting aside a sale deed on the ground of alleged 

fraud.

It is the case of the plaintiff that she was a minor at the 

time of execution of the alleged sale deed and only after the attainment of 

her  majority  she could know about  the properties  of  her  father,  since 

deceased and that the alleged sale deed was fraudulent as her father could 

not have executed the said sale deed, and the land in dispute was only 

given in 'Bandhaki' to the defendant.
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From the meticulous perusal of the part cross-examination of PW 1 it is 

seen that she has admitted that she was aged about 8 to 10 years at the 

time of the demise of her father.  It is averred by the plaintiff that her 

father expired in the year 1975.  ( The date of the demise is however 

disputed by the defendant side. ).  If  going by the PW 1's averment in 

respect of  demise of her father and the further  averment that she was 8 

to  10  years  on  the  date  of  her  father's  demise  then  she  would  have 

attained majority by late 1980. But perusal of the plaint disclosed that she 

had preferred the Title Suit No. 81 in the year 2006 i.e after  elapse  of 

more than 20 years of her attaining majority.  Accordingly, the plaintiff 

despite  attaining  majority  failed  to  come  to  Court  for  relief  within 

prescribed time of limitation.

Accordingly, I am constrained to hold that the suit is 

barred by limitation. 

The plaintiff further failed to lead cogent evidence in 

respect of her averment in regard to acquisition of knowledge belatedly 

over the alleged conveyance. Accordingly the finding of the learned trial 

Court  in  respect  of  issue  no.3  is  not  sustainable  and  same  warrants 

interference.
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The  issue  is  decided  in  the  affirmative  against  the 

plaintiff. 

31. Issue no.4

Issue  no.4  is  the  pivot  on  which  the  entire  case  of 

plaintiff rests as it revolves on the point whether the alleged sale deed 

no.4620  dated  7.12.76  is  fraudulent,  in-operative  and  liable  to  be 

cancelled.  Perusal of the case record disclosed that original ownership is 

not disputed by the defendant side.  

PW 1  has  exhibited  Ext  2,  the  death  certificate  of 

Jamat Ali being predecessor-in-interest.  Perusal of the evidence of PW 1 

disclosed that there is no cross-examination in respect of the documents, 

but record further revealed that vide order dated 29.7.2013 the learned 

trial Court called upon the Registrar of birth and death, Boitamari PHC 

Dr Budhindra Deb Nath,  who was  examined as  Court  witness,  cross-

examined by the defendant side and thereafter discharged.  

Dr Budhindra Debnath as Court witness deposed that 

he has  issued Ext  2  wherein  Ext  2(1)  is  his  signature  and the details 

mentioned in Ext 2 have been incorporated from Ext Kha which was the 
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birth and death register maintained Boitamari PHC.  

CW 1  exhibited  Ext  Ka  ,  i.e  page  no.156  at 

serial no. 126 on which basis Ext 2 was issued.  CW 1 also disclosed that 

he had issued Ext B wherein Ext B(1) was his signature and that he had 

taken the particulars of Ext B from Ext Ka at page no.170 serial no.70 

and that the same was prepared on the basis of the note given by the SDO 

concerned.   CW 1 also exhibited Ext Ga being the report of the Mandal 

and SDO, Abhayapuri and report of the Joint Director of Health Services. 

CW 1  also  exhibited  Ext  Ga  (2)  being  the  report  of  the  Panchayat 

secretary.  CW 1 stated that Ext 2 and Ext B are the death certificates in 

respect of the same person and he was unable to say which was a correct 

one.

CW 1 in his  cross-examination disclosed that  Ext 2 

was a duplicate certificate issued after 31 years of death of the deceased 

and that he was unable to say as to who was the applicant of the original 

death certificate. 

Plaintiff  in  the  instant  case  has  failed  to  show  by 

bringing  other  co-relative  evidence  that  the  date  of  death  of  her-

predecessor-in-interest, as averred by her, is correct.
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The two certificates issued by the competent authority 

only exposes the unhealthy practice  of  procuring certificates  from the 

concerned authority, and the authorities concerned issuing the certificate 

at the drop of a hat is thus disclosed.

It is to be borne in mind that fraud vitiates all, but, that 

fraud as alleged had really taken place had to be proved by the plaintiff, 

as she had brought about the 'lis'.  Plaintiff had failed to discharge the 

said burden.  Further without the alleged fraud been proved, the sale deed 

remains and preponderance of probability tilts in favour of the defendant. 

Hence in the above circumstances, the finding of the 

learned trial  Court  in respect  of  the issue no.4 is  found correct  and I 

concur with the said finding. 

Issue no. 5 and 6

32. In  view of  the  discussions  in  issue  no.3  and  4  the 

plaintiff is not entitled to the relied as prayed for.  Accordingly, I concur 

with the finding of the learned Munsiff,  Bongaigaon in respect  of the 

issue no.5 and 6.

In view of the above discussion appeal is allowed on 

contest without cost.
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O     R    D  E   R

33. In  view  of  the  foregoing  discussions  the  appeal  is 

allowed on contest without cost.

Plaintiff's suit is dismissed without cost. 

 The direction of the learned trial Court in respect of 

sending  of  the  death  certificates  alongwtith  the  relevant  materials  i.e 

copies of Ext Ka (1), Ext Ka(3) and Ext (Ga) and Ext (Kha) in original to 

be  sent  to  the  Joint  Director  of  Health  Services,  Bongaigaon  for 

necessary action  stands on record.

Prepare a decree accordingly.

                          Send back the original case record with a copy of this 

judgment to the learned Court below.

 Given under my hand and the seal of this Court on 

this 5th day of February, 2015.

 Dictated & corrected by me,        (M. C.Bordoloi)
       CIVIL JUDGE,
        BONGAIGAON.

  ( M.C. Bordoloi  )
  Civil Judge,
  Bongaigaon.


