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The appeal coming for final hearing  on (Give date or dates) 

20.1.2015 in the presence of :-

   
                                                                

Mr. S. Kr Sarkar,                                          Advocate for Appellants

Mr Kunal sarkar                                            Advocate for Respondents

And  having  stood  for  consideration  on  this  19th day  of 

February, 2015  the Court delivered the following Judgment :-

                

                                    T.A. 2/2013

     ::: J U D G M E N T :::

1.  Challenge in this  appeal is made against the judgment dated 

11th  October,  2012  and  decree  dated  19th October,  2012   passed  by  the  learned 

Munsiff,  Bongaigaon  in  Title  Suit  no.  27/2008  whereby  the  learned  Munsiff, 

Bongaigaon was pleased to dismiss  the plaintiff's suit on contest without cost.

2. The facts and circumstances leading to the instant appeal are 

given hereinunder :

The plaintiff who is appellant in the instant case filed Title Suit 

bearing no.27/2008 in the Court of learned Munsiff, Bongaigaon with a prayer for 

declaration  of  right,  title  interest  over  the  suit  land,  a  decree  of  eviction  of  the 

defendant from the suit land, with a further decree for recovery of khas possession of 

the suit land alongwith cost of the suit. 
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It was the case of the plaintiff that her husband Souren 

Nath (since deceased) was the owner and possessor of a plot of land measuring 3 

kathas 10 lechas covered by dag no. 285/859 (old), 61(new) and patta no. 237 (old) 

96(new),  situated  at  village  Dewangaon under  Bongaigaon  Revenue Circle,  more 

specifically described in the schedule to the plaint and that during the life time of the 

husband of the plaintiff, he sold out a plot of land measuring 2 kathas 10 lechas in 

favour of the defendant no.1 and delivered possession thereof, while the rest of the 

land measuring 1 katha was under the occupation of the plaintiff no. 1 until being 

dispossessed allegedly by the defendant no.1 on 10.2.2002,  which is the suit land in 

short.  It was the plaintiff's further case that neither she nor her husband had sold out 

the suit land to the defendant on any point of time and therefore the plaintiff is an 

alleged unauthorized occupier of the suit land and was liable to be evicted therefrom. 

It was also averred by the plaintiff that on 30.4.2008 consequent to a quarrel between 

the plaintiff no.1 and the defendant no. 1,  over issue of cutting of bamboo from the 

suit land by the defendant, defendant no.2 took thumb impression of the plaintiff no.1 

on blank paper under duress in the police station which  was subsequently converted 

to an alleged unregistered sale deed.  Hence in the above circumstances, the plaintiff 

had filed the instant suit for declaration of their right over the suit land alongwith 

other reliefs afore mentioned. 
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3. Pursuant to  summons  the defendant entered appearance and 

filed written statement.

4. It  is  worth  while  to  mention  herein  that  vide  order  dated 

7.7.2010  Sri Amulya Charan Nath was impleaded as defendant no.2 in the Title Suit 

and process was issued against the said defendant.  However, said Amulya Charan 

Nath failed to enter appearance in response to summons and accordingly the suit was 

directed to proceed exparte against the defendant no.2 vide order dated 7.12.2010 by 

the learned Munsiff, Bongaigaon.

5. The defendant no.1 in his written statement  besides raising the 

usual pleas of non-maintainability of the suit, absence of cause of action,  suit being 

time barred,  suit being bad for mis-joinder  of necessary parties averred that the suit 

of  the  plaintiff  was  hit  by  the  law  of  adverse  possession.   It  was  stated  by  the 

defendant that the husband of the plaintiff no.1 sold 2 kathas 10 lechas in favour of 

one  Amulya  Charan  Nath,  that  is,  defendant  no.2  in  case  the  at  hand  and  gave 

delivery of possession to him and thereafter again on 15.5.1996 the plaintiff no.1 sold 

the  suit  land to  Amulya  Charan  Nath  as  she  was in  need  of  money to  meet  the 

expenses of her husband's shardha ceremony.  It was averred that the plaintiff no.1 

consequent to the execution of the katcha sale deed in May, 1996 handed over the 

possession of the suit land to Amulya Charan Nath who in turn sold the suit land 

alongwith  his  previously  purchased  land  by  a  katcha  sale  deed  on  10.2.2002  to 

defendant no.1 and since then the defendant no.1 had been in continuous possession 
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 of the same without any obstruction.  The defendant denied the plaintiff's case of 

alleged dispossession and averred that he was ready to  get the registration of the 

deeds of the suit land and accordingly he had sent a pleader's notice dated 4.6.2008 to 

said Amulya Charan Nath to cause registration of the sale deed.  The defendant also 

denied the plaintiff's case of alleged quarrel  on 30.4.2008 and the plaintiff's further 

case of taking of thumb impression by defendant no.2 under threat.  The defendant 

accordingly claimed to be the absolute owner of the suit land by dint of his purchase 

and accordingly prayed for dismissal of the suit.

6. Upon perusal of the pleading and upon  hearing the parties  the learned 

Munsiff,  Bongaigaon  vide order dated 6.8.2009 framed the following issues  for 

adjudication :

       '' 1.Whether there is cause of action for the suit ?

2. Whether the suit is bad for non-joinder and mis-joiner of  

            necessary parties ?

3. Whether the plaintiff has right, title and interest over the suit  

land ?

4. Whether the plaintiff is entitled to get khas possession over 

the suit land by evicting the defendants therefrom ?

5. Whether the plaintiff is entitled to a decree and/or any other 

relief  ? ''
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7. The plaintiff in order to establish their case adduced evidence 

of  three number  of witnesses  while the defendant side   adduced  evidence of only 

one witness. Both sides adduced documentary evidence.

8.  After appreciating the evidence on record and having heard the 

argument put forward by the learned counsels of both sides, the learned  Munsiff, 

Bongaigaon,  dismissed the plaintiff's suit with cost. 

9.  Being aggrieved by the said judgment the plaintiff as appellant 

has preferred the present appeal assailing  the  judgment of the trial Court on the 

following grounds amongst  others. 

1) That the learned learned Court  erred  in law and facts and 

arrived at an erroneous  decision :

2) That the learned trial Court  failed to appreciate the evidence 

on record in the  proper perspective ;

3) that the learned trial Court failed to appreciate the fact that 

the plaintiff   no.1 did not admit to  have sold the  suit  land to  the  defendant  no.2 

admitted to have delivered the possession of the suit land to defendant no.2  and that 

learned trial Court had failed to appreciate that admittedly there was no mutation in 

respect of the suit land in the name of defendant no.2 ;
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4) That learned trial Court failed to appreciate the katcha patta 

which was exhibited  by PW 1 ;

5)  That  the  judgment  of  the  learned  trial  Court  is  perverse, 

mechanical and liable to be set aside. 

10. Upon  receipt  of  the  memorandum  of  appeal   my  learned 

predecessor-in-chair,  admitting  the  appeal,  issued  notices  to  the  respondents  and 

requisitioned the  case of Title  Suit  No.27/2008.  The  respondent side pursuant  to 

notice entered appearance, and participated in the hearing of the appeal.

11. Heard both sides and perused the case record of Title Suit No. 

27/2008 meticulously.

12. Learned  counsel  for  the  appellant  side  submits  that  the 

judgment of the learned trial Court is liable to be set aside, harping on the grounds set 

forth  in the Memorandum of appeal and urged that the judgment of the learned trial 

Court is not in accordance with the law and needs interference. 

13. Learned  counsel  for  the  respondent  side,  controverting  the 

submissions of the learned counsel for the appellant side submits that the judgment of 

the  learned  trial  Court  is  based  on  sound  reasoning  and  the  same  ought  not  be 

interfered with..
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14. Heard both sides.

15. The  point  for  adjudication  which  has  arisen  in  the  present 

appeal is that  :

Point for determination 

1) Whether the judgment and decree passed by the learned  

trial Court is sustainable in law and facts or whether it needs 

interference ?

16.  I have heard the arguments forwarded by the learned counsels 

of both sides and perused the case record of Title  Suit  no.27/2008.  I  propose to 

discuss the judgment passed by the leaned trial Court issue wise in order to address 

the point for determination so framed in the instant appeal.  

17. Issue  No.1

  Perusal of the plaint discloses that the plaintiff had  instituted 

the present suit against the defendants praying for relief of declaration of right, title 

interest over the suit land.  It was averred by the plaintiff that the land measuring 3 

katha 10 lechas covered by dag no. 285/859 (old), 61(new) and patta no.237(old), 96 

(new) was originally owned and possessed by her husband and that out of the said 

land land measuring 2 kathas 10 lechas was sold by her husband to the defendant no.2 

while the remaining lands remained in her possession until being dispossessed by the 

defendant no.1 on 10.2.2002.  
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The defendant No. 1, on the other hand, while admitting the 

original ownership of the deceased's husband of the plaintiff no.1 averred that the 

land measuring 2 kathas 10 lechas as well as the remaining 1 katha land was sold by 

the husband of  the plaintiff no.1 and the plaintiff No.1 respectively to the defendant 

no.2 who in turn  sold the same to him in the year 2002 and that he had been in 

continuous possession since thereafter. Perusal of the claims and contentions raised 

by either parties discloses that there was a substantial issue raised for adjudication 

which needs to be adjudicated after evidence was adduced by the parties.

The learned trial Court while observing that cause of action was 

bundle of facts, which when with the law applicable to them gives the plaintiff right 

to relief against defendant decided that there was a cause of action for the suit.  As 

discussed above I am of the considered opinion that the rival claims of both sides in 

fact constitute a bundle of facts which would be necessary for the plaintiff to prove in 

order to support the right to a judgment in her favour. 

 Accordingly,   I  am not hesitant to  hold that the claims and 

contentions of both the parties had given rise to a cause of action for the suit and 

accordingly I concur with the findings of the learned trial Court in respect of issue 

no.1 

18. Issue no.2

Issue no.2 relates to point of non-joinder and mis-joinder of 
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necessary parties.  The learned trial Court decided that the suit was not bad for non-

joinder of necessary parties and mis-joinder of unnecessary parties. 

 Perusal  of  the  written  statement  of  the  defendant  No.  1 

discloses that defendant had averred that the suit was hit by mis-joinder of necessary 

parties.  However, there is no specific averment as to for whose mis-joinder the suit 

was rendered bad.

Now to address the present issue order 1 Rule 9 CPC is relevant 

which reads as follows  :

         '' 9. Mis-joiner and non-joinder – No suit shall be defeated by  

reason of the mis-joinder or non-joinder of parties, and the Court may in every suit  

deal with the matter in controversy so far as regards the rights and interests of the  

parties actually before it :

            [ Provided that nothing in this rule shall apply to non-joinder  

of a necessary party ]''

Instant suit is one for declaration of right, title and interest of 

the plaintiff and recovery of khas possession of the suit land by evicting defendant 

no.1  therefrom.   It  is  pertinent  to  note   that  the  defendant  Meghnath  Nath  ,  i.e. 

defendant  no.1  filed  his  written  statement  on 10.2.2009 raising the  pleas  of  mis-

joinder of necessary parties.  From the perusal of the written statement of the said 

defendant it was found that defendant no.1 had averred that the suit land was 
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purchased from one Amulya Charan Nath who had allegedly purchased the suit land 

from the plaintiff no.1.  Apparently, though there is no specific averment as to for 

whose non-joinder the suit of the plaintiff was rendered bad but from the pleaded case 

of the defendant the presence of Amulay Charan Nath was deemed necessary by the 

plaintiff and accordingly in the aftermath of the written statement the plaintiff prayed 

for  impleading  Amulya  Charan  Nath  as  the  defendant  no.2  in  the  Title  Suit 

no.27/2008,  which  prayer  was  allowed  by  the  learned  Munsiff  vide  order  dated 

7.7.2010.

Again from the perusal of the plaint it is seen that plaintiff has 

prayed  for  relief  against  the  defendant  no.1  for  his  act  of  alleged  dispossession. 

However,  it  was  admitted  by  the  plaintiff  that  a  part  of  the  land  owned  by  the 

plaintiff's husband was sold by her husband to Amulya Charan Nath.  Apparently his 

presence was necessary for adjudicating the matter at hand.  But as stated above, 

Amulya Charan Nath had already been impleaded. 

 Considering the above I am of the measured opinion that the 

trial Court had justly arrived at the decision that the suit was not bad for non-joinder 

and mis-joinder of necessary parties and accordingly I concur with the findings  and 

decision thereto.  

19. Issue No.3

Issue no.3 relates to question of plaintiff's right, title interest 
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over the suit land.  It is this issue which is  the pivot on which the entire case of the 

plaintiff revolves.

The  ownership  of  3  kathas  10  lechas  land  covered  by  dag 

no.285/859(old),  61(new)  and  patta  no.237(old)  96(new)  situated  at  village 

Dewangaon under Bongaigaon revenue circle by the husband of the plaintiff (since 

deceased) is not disputed by the defendant side.  The ownership of the aforesaid land 

having been admitted , it is for us to see whether the plaintiff had been able to prove 

her title in respect of the suit  land or not as the point of dispute is that title was 

conveyed.

PW 1,  that  is,  Chena  Bala  Nath  in  her  evidence  stated  that 

during  her husband's life time, he sold a plot of land measuring 2 kathas 10 lechas 

out of 3 kathas 10 lechas to Amulya Charan Nath and besides the same no other land 

was sold by her or her husband to the defendant.  PW 1 further averred that the 1 

katha land which is the suit land was in her possession until being dispossessed by the 

defendant no.1 10.2.2002.  PW 1 exhibited, Ext 1 being katcha patta and Ext 2 being 

revenue receipt of the suit land.

In cross-examination PW 1 discloses that she was ignorant as to 

what was the total measure of land in her husband's name nor she was able to state the 

dag or patta number of her land.  PW 1 admitted that her husband (since deceased) 

had sold 2 kathas 10 lechas of land to Amulya Charan Nath vide an unregistered sale 

deed and her husband (since deceased) had gone to 'Matir office” and caused the 
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mutation of the land purchased by Amulya Charan Nath in the name of said Amulya 

Charan Nath by affixing his signature on the Chitha book.  PW 1 also disclosed that 

her husband expired some 8/9 years back and admitted that she had no source of 

income after the demise of her husband.  PW 1 averred that as she had no husband or 

an elder son she failed to keep possession of the suit land.  PW 1 to a pointed query 

by the defendant disclosed that she had given the suit land in 'Bandhak' to Amulya 

Charan Nath though there was no document in her possession to that effect and that 

said Amulya Charan Nath had sold the suit land to Meghnath Nath without seeking 

her permission.  PW 1 also disclosed that on 30.4.2008 when she went to the police 

station the defendant took her signature on some blank pages but she had not reported 

about the same in the Court or in the village society.

 PW 2 also deposed in the same tune as PW 1. 

 PW 2 in his cross-examination disclosed that he was ignorant 

if the plaintiff sold the suit land to the defendant and was also ignorant of the dispute 

occurring between the parties.

On the other hand, defendant Meghnath Nath as DW 1 deposed 

that late Souren Nath during his life time sold 2 kathas 10 lechas of land to Amulya 

Charan Nath vide an unregistered sale deed and also caused mutation of the said land 

in the name of Amulya Charan Nath in the concerned revenue office.  DW 1 further 

stated that on 15.5.1996 on the death of the husband of the plaintiff no.1 to meet the 

urgent need for money plaintiff no.1 had sold the suit land to Amulya Charan Nath 
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and since May, 1996 the suit land had been in possession of Amulya Charan Nath. 

DW 1 further averred that on 10.2.2002 Amulya Charan Nath vide an unregistered 

sale deed sold his entire purchased land in his favour and delivered possession thereof 

and  since  then  he  had  been  in  possession  .   DW 1  exhibited  Ext  Ka  being  an 

unregistered sale deed, Ext Kha being pleader's notice and Ext Ga to Ext Unga being 

revenue receipts.

In his cross-examination DW 1 disclosed that Souren Nath sold 

½ bigha of land to Amulya Charan Nath and delivered possession which was mutated 

in the name of Amulya Charan Nath and that he had purchased 3 ½  katha of land by 

a ' Ghoruwa Dalil ' from Amulya Charan Nath.  But he admitted not having submitted 

any document in respect of his title over the suit land as well as the land measuring 2 

kathas 10 lechas.

DW 2-Amulya Charan Nath deposed that he had purchased the 

suit  land  from the  plaintiff  no.1  in  the  year  1996  and  besides  the  same  he  had 

purchased 2 ½  kathas of land from the husband of the plaintiff no.1.  DW 2 further 

stated that he had sole the entire land to defendant no.1

In  his  cross-examination  DW 2  discloses  that  he  could  not 

recollect as to when Souren Nath had expired and he also admitted that he had no 

mutation in respect of the suit land. DW 2 admitted that he had not submitted any 

document in respect of the sale of the suit land by the plaintiff no.1 in his favour.

Now perusal of the above evidence discloses that it is an 
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admitted fact that the original owner of the suit land was the husband of the plaintiff 

Souren Nath.  It is also admitted that after Souren Nath the title in respect of the suit 

land devolved upon the plaintiff.  The bone of contention herein is that it is alleged by 

the plaintiff that she was dispossessed from the suit land while this allegation was 

denied by the defendant claiming that the suit land was his purchased land which he 

had purchased from said Amulya Charan Nath by an unregistered sale deed.

Amulya Charan Nath in his evidence admitted that he had not 

submitted any document in respect of the alleged sale by the plaintiff in respect of the 

suit land.  Herein it is worth while to refer to Section 54 of the Transfer of Property 

Act alongwith section 17 of the Indian Registration Act.

Section 54 of the Transfer of Property Act : 54.Sale defined -

 '' Sale'' is a transfer of ownership in exchequer  for a price paid or promised or par-

paid and part-promised.

Sale  how  made  –  Such  transfer,  in  the  case  of  tangible  

immovable property of the value of one hundred rupees and upwards,or in the case of  

a reversion or other intangible thing, can be made only by a registered instrument.

In the case of tangible immovable property of a value less than  

one hundred rupees, such transfer may be made either by a registered instrument or  

by delivery of the property.  

Delivery of tangible immovable property takes place when the  

seller places the buyer, or such person as he directs, in possession  of the property.
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Section  17  of  the  Indian  Registration  Act.17.Documents  of  

which  registration  is  compulsory  –  (1)  The  documents  shall  be  registered,  if  the 

property to which they relate is situate in a district in which, and if they have been  

executed  on  or  after  the  date  on  which,  Act  No.  XVI  of  1864,  or  the  Indian 

Registration Act, 1866 (XX of 1866), or the Registration Act 1871 (VIII of 1871), or  

the Indian Registration Act, 1877 (III of 1877) or this Act came or comes into force. 

Perusal of section 54 of the Transfer of Property Act 1882 and 

section 17 of the Registration Act discloses that any of  immovable property of the 

value  of  one  hundred  rupees  and  upwards  can  be  made  only  by  a  registered 

instrument. In fact, there are two modes of transfer of immoveable properties by sale 

viz (i) registered instrument ; (ii) delivery of possession.  The first mode over lapses 

the second  for a transfer in all cases may be made by a registered instrument and 

only in case of tangible immoveable property of value less than hundred there is an 

alternative mode of transfer, that is, by delivery of possession.  But in all other cases 

sale can be effected only and compulsorily by a registered instrument.  Section 17 of 

the Registration Act 1908 provides that sale of an immoveable property can be made 

by an instrument which is compulsorily registrable.

Again going back to the evidence on record it is seen 

that admittedly the value of the suit land was Rs. 16,000/- per bigha.  Apparently 

value of the suit land was above 100 rupees.  The mandate of section 54 of the 
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Transfer of Property Act as well as section 17 of the Indian Registration Act discloses 

that the sale of the suit land can be only effected by means of a registered instrument 

of sale.

Admittedly, DW 1 had purchased the suit land from Amulya 

Charan Nath, i.e DW 2 by means of an unregistered sale deed. DW 1 averred to have 

purchased the suit land from DW 2 in the year 2002. Though there is an averment that 

he  had  purchased  the  suit  land  by  way  of  unregistered  sale  deed  who  in  turn 

purchased  the  same  from  PW 1.   Defendant  no.1  failed  to  produce  the  alleged 

unregistered sale deed by which Amulya Charan Nath had purchased the suit land 

from PW 1.  Though the said document would not have caused the transfer of valid 

title but the same would have been perused for correlative  purposes.  But the failure 

of the defendant to produce the said document again cast a serious doubt in respect of 

the defendant's pleaded case.

Further  more  ownership  of  the  suit  land  in  favour  of  the 

plaintiff having been admitted by the plaintiff, the conveyance of the said acquired 

title not being proved as per law, the title which got vested upon the plaintiff no.1 on 

the death of her husband remained with her.

Learned trial Court though had taken seriously the fact that the 

plaintiff could not state the dag number, patta number of the suit land and arrived at a 

conclusion that the plaintiff failed to identify the suit land, but it requires to be borne 

in mind that the identity of the suit land is not disputed in the present case.  It is most 
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common that a person specially a village woman do not have a photographic memory 

to remember the details of her land.  It is not even uncommon that even an educated 

man does not man know the dag number and patta number of his own land.  Hence 

the mere failure to remember the dag number of the suit land by the plaintiff cannot 

be seen to be a failure of the plaintiff to identify the suit land.  Further the revelation 

of the plaintiff, PW 1 of the mortgage  is not her pleaded case and was only an answer 

to  the  pointed  query by the  defendant's  side  and same cannot  be  said to  be  non 

traversal of pleading. 

The ownership of the suit land as well the 2 kathas 10 lechas 

land was not disputed. It is also admitted that the plaintiff No. 1's husband had sold 2 

kathas 10 lechas of land to the defendant but the remaining 1 katha of land owned by 

the  plaintiff's  deceased's  husband  was  not  sold  by  the  plaintiff  No.1's  husband. 

Defendant could not discharge the onus which had fallen unto him, to prove that suit 

land was his purchased land and shift back the onus to the plaintiff again.  Hence  the 

title  in  respect  of  the  suit  land  remained  with  the  plaintiff  as  discussed  in  the 

foregoing paragraphs.   Ext 1 which is a katcha patta bears testimony to that effect. 

It is not in doubt that a mere katcha patta is not a document of 

title but by the principle of preponderance of probability it is seen that plaintiff's  case 

weighs  more than the defendant's pleaded case  in the scale of probability and 
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accordingly I have no hesitation to hold that plaintiff has right, title and interest over 

the suit land.

In view of the above discussions,  I am of the measured opinion 

that the learned trial Court had arrived at a wrong finding in respect of the issue no.3 

and accordingly the said finding is reversed and set aside.  

The  issue  is   accordingly  decided  in  the  affirmative  and  in 

favour of the plaintiff.

20. Issue no.4, and 5

Issue no.4, and 5 relates to reliefs and the said issues are taken 

for consideration together for the sake of brevity.  Learned trial Court holding that 

plaintiff  had  failed to  establish her  right,  title  and interest  over  the  suit  land had 

refused to give relief to the plaintiff as prayed for.

However,  in view of the discussions and decision arrived at in 

the present judgment in appeal in issue no.3, I am of the measured opinion that the 

plaintiff is entitled to a decree for recovery of khas possession of the suit by evicting 

the  defendants  therefrom.   Accordingly,  I  am  of  the  opinion  that  the  plaintiff  is 

entitled to a decree for declaration of right, title interest over the suit land alongwith 

costs of the suit. 
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The decision of the learned trial Court in issue no.4 and 5 are 

accordingly reversed and set aside as above. 

21. O      R     D     E     R

In the  light of the above discussions, the appeal is allowed. 

The judgment and decree passed by the learned Munsiff, Bongaigaon is set aside and 

reversed.  The plaintiff's suit is decreed  on contest with cost.

It is hereby decreed and declared that plaintiff has right, title 

interest over the suit land.  It is further decreed that plaintiff is entitled to recovery of 

khas  possession  of  the  suit  land  by   evicting  the  defendants/their  representatives 

therefrom.  Plaintiff is also entitled to cost of the suit.  

   Prepare a decree accordingly.

              Send back the  case record of Title Suit no. 27/2008 with a 

copy of this judgment to the learned Court below.

 Given under my hand and the seal of this Court on this 19th day 

of February, 2015.

 Dictated & corrected by me,                    ( M. C.Bordoloi )
        CIVIL JUDGE,
         BONGAIGAON.

  ( M.C. Bordoloi  ) 
  Civil Judge,
  Bongaigaon.


