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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE ::::: BONGAIGAON.

Present :-     Smti M.C.Bordoloi,
         Civil Judge,
         Bongaigaon.

                                Friday, the 4th day of November, 2015.

                           Title Suit No. 60  of 2013.

1.  Md Samsul Huda.

2.  Md Sahabul Huda.

3.  Md Raju Ali.

4.  Md Riju Ali.

All are son of Late Jabed Ali

All are Resident of Ward No.4, Tengnamari.

P.S. Abhayapuri.

P.S. & Dist – Bongaigaon.

                  Plaintiffs

                V E R S U S

1. The State of Assam.

Represented by the District Collector,

Bongaigaon.                    

                 Defendant
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    A  N   D

1.Mustt Joshna Khatun.
W/O Md Abdul Barek.
R/O Village Puthipara.
P.O. Chalantapara, P.S. Jogighopa.
Bongaigaon.
2. Mustt Jahanara Begum.
W/O Md Abdul Haque,
R/O Village Kabaitari Part V.
Near Kabaitary Tiniali. P.S. Jogighopa.
Dist – Bongaigaon.
3. Mustt Roushanara Begum.
W/O Md Chand Mammud.
R/O Village  Bharalkundi,
P.S. Jogighopa.
Dist – Bongaigaon.
4. Mustt Anowara Khatun.
W/O Md Nekibuddin Ahmed.
R/O Tengnamari, Ward No.4.
P.S. Abhayapuri.
Dist – Bongaigaon.
5. Mustt Jasmina Khatun.
C/O Sumsul Huda.
R/O Abhayapuri town, Ward No.4.
Dist – Bongaigaon.
All 1 to 5 are daughters of late Jabed Ali.

      
           Proforma defendants

              This suit coming for final hearing on 4.10.2016.

(I) Given date or dates
     in the presence of
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Mr. P. Sarma.                                                                     Advocate for plaintiffs 
                     

Mr R.N. Das,                                Government Pleader for the defendant.

 and having stood for consideration to this Court on the 4th 

day of November, 2016  the Court delivered the following Judgment:

                                                T.S.60/2013.

    ::: J U D G M E N T :::

1. This is a suit  for declaration of right, title, interest over 

the suit land.

Plaintiff's Case 

2. The plaintiff's case as set out in the plaint is adumbrated 

hereinunder  :

3. That   one  Jabed  Ali,  predecessor-in-interest  of  the 

plaintiffs  and  proforma  defendant  Nos.  1  to  5  possessed  a  plot  of  land 

measuring  3 kathas 15 lechas covered by  dag no.1556/2179 of periodic  patta 

no.1195  situated at Abhayapuri town under Srijangram revenue circle in the 

district of Bongaigaon which land had initially been acquired by the State of 

Assam  under  the  'Assam  State  Acquisition  of  Zamindari's  Act  ',  but 

subsequently,  vide  order  dated  27.6.1994  passed  by  the  Additional  Deputy 

Commissioner,  Bongaigaon  vide  letter  No.  BRS-10/90/Pt-1/112  dated 

27.6.1994 the said land was recorded in the name of Jabed Ali and patta was 

issued in the name of the plaintiff's  predecessor-in-interest.  It is the case of the 

plaintiff that said Jabed Ali during his life time constructed fishery over the land 
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and planted various trees on the bank of the said pond and possessed the same. 

Plaintiffs also averred that their  predecessor-in-interest subsequently purchased 

another plot of land in the year 1961, which land was situated contiguously to 

the aforesaid land and Jabed Ali remained in possession of the said plots of land 

peacefully without any interruption till his death on 5.1.1995.  It is also averred 

that after the death of Jabed Ali his legal heirs have been possessing the said 

land without any interruption.  It is alleged that during the possession of the said 

land the plaintiffs, they could learned that  the said land was made khas by the 

Government  without  any  notice,  though  the  said  land  had  been  under  their 

possession for more than 50 yeas.  It is also averred that learning about the said 

land becoming khas when the plaintiffs approached the concerned office, no 

result yielded.    Hence, in the above circumstances, the suit land being under 

the possession of the plaintiffs or the predecessor-in-interest since the time of 

Zamindari Raj, their right to enjoy the same having been infringed, the plaintiffs 

were compelled to institute the present suit for declaration of their right, title 

interest over the suit land alongwith costs of the suit.  

Defendant's plea

4. The defendant entered appearance and contested the suit 

by  filing   its   written  statement.   The   defendant  raised  the  plea  of  non 

maintainability, absence of cause of action, bar under section 154 of the Assam 

Land and Revenue Regulation, 1886 etc.  It is   averred by the defendant that 

after abolition of the Bijni Raj Estate,  land under the suit dag got vested with 

the  State  of  Assam as  during  the  survey settlement  operation  the  plaintiff's 

predecessor-in-interest  was not found holding any touzi land under the  Bijni 

Contd....



(5)

Raj Estates.   Defendant averred  that the plaintiff's predecessor-in-interest was 

not a tenant under the Bijni Raj Estates for which, he was not recognized as a 

tenant under the State of Assam as well.   The defendant admitting that vide 

order of the Additional Deputy Commissioner, Bongaigaon dated 26.7.1994 the 

suit land stood recorded in the name of the plaintiff's predecessor-in-interest, 

averred that the said order was not in conformity with the Land Policy of 1989 

of the Government of Assam for which the said order did not have  force in law 

as such the suit land was reverted back to its original status, that is, to the status 

of government khas land and land records accordingly corrected.    Defendant 

reiterating that the suit land is a khas land averred that the plaintiff would not be 

entitled  to  the  settlement  of  the  land  unless  on  fulfillment  of  guidelines 

envisaged in the land policy of 1989.   Defendant prayed payed for dismissal of 

the suit. 

5.              The proforma defendant no 1 to 5 chose not to contest the 

suit by entering appearance, pursuant to summons and accordingly vide order 

dated 27.1.2014 the suit proceeded exparte against the proforma defendant no.1 

to 5. 

6. Upon perusal of pleadings the following issues have been 

framed for adjudication, vide order dated 1.6.2015 :

              

Issues 

1.  Whether there is a cause of action for  the suit  ?

2.  Whether the suit is maintainable in the present form ?
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3. Whether the suit is barred under section 154 of the

            Assam Land and Revenue Regulation 1886 ?

4. Whether  the plaintiffs  have  right, title interest over 

the suit land ?

5. Whether the suit land  was illegally reverted back to  

khas land as alleged ?

6. Whether the plaintiff is entitled to a decree as prayed 

for ?

7. Both sides adduced oral as well as documentary evidence. 

Witnesses of either parties have been cross-examined by the learned counsels of 

both sides. 

Arguments

8. Heard the arguments advanced by the learned counsels of 

both sides.  Learned counsel for the plaintiff submits that the suit land is the 

touzi land of the plaintiff's predecessor-in-interest which the plaintiff or more 

precisely their predecessor-in-interest have been possessing since the time of the 

Bijni Raj Estate and the conversion of the suit land to government khas land 

without  notice to  the  plaintiffs  is  out  right  illegal  and the  plaintiffs  may be 

granted reliefs in the suit.

8(i). Per contra, learned Government Pleader, Bongaigaon for 

the defendant submits that the alleged illegal act/order of the then Additional 
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Deputy Commissioner, Bongaigaon would not cause the conferment of right, 

title interest of the plaintiff's predecessor-in-interest over the suit land, as the 

said  order  lacked legal  force  and that  illegality  could  not  be  allowed to  be 

perpetuated for which the suit land was reverted back to its original status, that 

is to that of  khas land.  Learned Government Pleader, submits that the Deputy 

Commissioner/ the Settlement Officer has the ultimate power in such cases of 

alleged illegality and the reversion of the suit land to a khas land has been done 

legally for which the plaintiff cannot be entitled to any reliefs in the suit.      

9. Heard.  Perused the case record. 

10. I  have  given  my  anxious  consideration  to  the  valued 

submissions of the learned counsels of both sides.  I have also perused the Land 

Policy of 1989 which was notified  vide Gazetted notification dated 18th July, 

1989 which has been exhibited by the defendant side.   Judicial notice of the 

same is also taken. 

11. My  decision  on  the  issues  so  framed  for  adjudication 

alongwith reasons is given hereinunder   : 

                        Discussion, Decision and reasons therefor

             Issue no.  1 :

          Issue No.1relates to the question of presence of cause of 

action for  the suit.

Plaintiffs have filed the instant  suit  for declaration of 

their right, title interest over the suit land claiming the said land to be their  
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touzi land since the time of erstwhile Bijni Raj Estate.  It is the plaintiff's case 

that the suit land had been illegally made a government khas land without notice 

to  the  plaintiffs  despite  the  fact  that  suit  land was the  recorded land of the 

plaintiffs predecessor-in-interest. 

On the other hand, the defendant admitting the recording 

of the suit land in the name of the plaintiffs predecessor-n-interest on 27.6.1994 

averred that the suit land was out and out a government khas land and that the 

then  Additional  Deputy  Commissioner,  Bongaigaon in  excess  of  jurisdiction 

had recorded the name of the plaintiff's predecessor-in-interest against the suit 

land, which order was not in conformity with the Land Policy of 1989 and the 

said order being an illegal one could not be allowed to sustain and accordingly 

the  land  records  were  corrected  and  the  suit  land  was  reverted  back  to  its 

original status of that of a khas land. 

Perusal of the rival claims and contentions of the parties 

discloses that the plaintiffs right to enjoy the suit land has been infracted due to 

the reversion of the suit  land into a khas land and a question has arisen for 

consideration of the Court, requiring decision on merits whether the act of the 

defendant in reverting the suit land to a khas land lack legal force and whether 

the plaintiff had heritable right over the suit land.  A cause of action for the suit 

is apparent.  Whether the plaintiff succeeds in establishing his cause or not will 

be addressed in the length of the judgment.

The issue is decided in the affirmative in favour of the 

plaintiff.

12. Issue no.2 and Issue No.3

Issue no.2 relates to the question of maintainability of the 

suit in the present form while issue no.3 relates to the question of the suit is 
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being barred under section 154 of the Assam Land and Revenue Regulation 

1886. 

The two issues being inter-related are addressed together 

to avoid repetition in the discussions for the sake of brevity.

The defendant in its written statement had raised the plea 

that  suit  is non-maintainable,  as  one being barred under section 154 of the 

Assam Land and Revenue Regulation 1886.

Section 154(c) of the Regulation is required to be perused 

herein.  Section 154(c) of the regulation is reproduced hereinunder for ready 

reference : 

''  154 . Matters exempted from cognizance of Civil Court  

-(1) Except when otherwise expressly provided in this Regulation, or in rules  

issued under this Regulation, no Civil Court shall exercise jurisdiction in any of  

the following ---

  (a) ..............................................

  (b) ...............................................

 (c)   the  information  of  the  record-of-rights  or  the  

preparation, signing of alteration of any document, contained therein. ''

Perusal  of  Section  154(c)  discloses  that  any matters  in 

respect of formation of the records of right for preparation signing or alteration 

of  any  document  in  respect  of  said  record  of  rights  is  exempted  from  the 

jurisdiction of a Civil Court.   

In  the  instant  case  the  plaintiff  has  sought  for  a 

declaration of right, title over the suit land claiming to be their touzi land, a land 
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which has been in their possession since the time of Bijni Raj Estates, alleging 

illegal  conversion  of  the  same  to  a  khas  land.   The  Land  and  Revenue 

Regulation 1886 has given a right to a person to challenge an alleged illegality. 

If during the subsistence of a patta the same is cancelled without notice, the 

patta holder has a right to maintain a suit claiming the relief of declaration of his 

title over the land, which once stood recorded in his name and the bar of Section 

154 of the aforesaid Regulation will not be attracted herein.  In the instant case 

plaintiffs claim that their predecessor was a tenant under the Bijni Raj Estate 

and illegally his land has been converted into a khas land.  A bonafide claim is 

raised in respect of title of the suit land.  In my measured opinion bar of Section 

154 will not operate herein, adjudication of claim in respect of title not being 

barred thereunder. 

The  issues are decided  in the affirmative in favour of 

the plaintiff. 

13. Issue no. 4 and 5 

Issue  Nos.  4  and  5  being  inter-related  are  addressed 

together for the sake of convenience to avoid repititon in discussions. .

Issue no.4 relates to  the question whether the plaintiffs 

have right, title and interest over the suit land while issue no.5 seeks the answer 

to the question whether the suit was illegally reverted back to a khas land.

Plaintiffs claim that the suit  land was the touzi land of 

their predecessor-in-interest and that the plaintiff's predecessor-in-interest had 

been possessing the same since the time of Bijni Raj estate and after him the 

plaintiffs are in possession thereof.  Plaintiff in support of his case has exhibited 

Ext 1 being the jamabandi dated 18.12.2015 and Ext 2 being the letter issued by 

the plaintiff to the Deputy Commissioner, Bongaigaon though his counsel 
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wherein Ext 2(1) is the signature of the advocate.  Plaintiff as PW 1 has also 

submitted  the  photocopies  of  a  draft  chitha,  of  letter  no.  BRS-10/90/Pt-I/12 

dated 27.6.1994 issued  by the Additional Deputy Commissioner, Bongaigaon to 

Circle Officer, Srijangram Revenue Circle and further photocopy of letter issued 

by the plaintiff to the Deputy Commissioner, Bongaigaon dated 31.12.2010 as 

document Nos. 1,2 and 3.  But the said documents being photocopies are not 

admissible in evidence and are not looked into.

Perusal of the Ext 1 discloses that same is certified copy 

of  jamabandi  whereby land measuring 3  kathas  15 lechas  covered  by  patta 

no.1556/2179  has  been  recorded in  ther  name of  Md Jabed Ali.   It  further 

discloses that  the said land had been mutated on the strength of a letter no. 

BRS-10/90/Pt-I/12  dated  27.6.1994  and  as  per  the  order  of  the  Assistant 

Settlement Officer order vide  no. 434/11.9.1995.   

Besides the aforesaid exhibits plaintiff had failed to show 

any documentary evidence in respect of the plaintiff's predecessor being a touzi 

holder or a tenant under the Bijni Raj estate.  It  is admitted by PW 1 in his 

cross-examination that he had not submitted any document in respect of his 

father  being  a  tenant  under  the  Bijni  Raj  estate  nor  he  had  submitted  any 

farogs/revenue receipt in respect of the payment of revenue being made to the 

Bijni Raj estate nor any ''pattan nama'' had been exhibited.  PW 1 also admitted 

that he had not paid any premium against the suit land  and only in the year 

1995 the suit land has been mutated in his father's name.  PW 1 further admitted 

that during the first settlement operation during the year 1961-62 at the time of 

acquisition of the suit land under the Acquisition of Zamindary Act, his father 

had not agitated the fact of the suit land being acquired as a khas land.
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Again,  coming  to  the  evidence  of  PW  4  who  is  Lat 

Mandal of Lat No.8 of Abhyapuri town, discloses that he had exhibited a draft 

jamabandi of Abhyapuri town Shit no. 11/12 in respect of land covered by dag 

no. 1195 and dag no.1556/2179 measuring 3 kathas 15 lechs as Ext 4(1). PW 4 

also  exhibited  Ext  5(1)  being  the  draft  chitha  of  the  suit  land.   PW 4  had 

clarified in his cross-examination that the suit land originally was a sarkari khas 

land  ever  since  time  and  acquisition  of  the  Bijni   Raj  estate  and  that 

predecessor-in-interest of the plaintiff was not a tenant in respect of the land 

shown in Ext 4(1) and Ext 5(1).  PW 4 further clarified that the entry of the 

name  of  Jabed  Ali  was  not  on  the  basis  of  recommendations  of  the  Land 

Advisory Committee or on payment of any premium.  

Perusal of the evidence led by the plaintiff side,  no where 

discloses,  that  the  suit  land  was  touzi  land  of  the  plaintiff's  predecessor-in-

interest.  There is no ''pattan nama'' in favour of the plaintiff's predecessor-in-

interest either on record to prove the plaintiff's claim of their predecessor being 

a tenant under the Zamindar in the erstwhile Bijni Raj Estate.  Admittedly, after 

the  abolition  of  the  Bijni  Raj  estate,  the  suit  land   was  acquired  by  the 

Government and since thereafter it became a government land.  The plaintiff's 

predecessor-in-interest also had not agitated about the acquisition of the land in 

reference during his life tiem.  Had the plaintiff's predecessor being a tenant 

under the zamindar in the erstwhile Bijni Raj estate, he would have not kept 

mumb during his life time.  Further the evidence on record also do not point to 

the fact that the plaintiff's predecessor-in-interest was a tenant in the erstwhile 

Bijni Raj estate.

It is an admitted fact that the suit land, which was after 
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acquisition, a government khas land, was subsequently recorded in the name of 

the plaintiff predecessor-in-interest on the strength of a letter issued by the then 

Additional Deputy Commissioner, Bongaigaon.  The plaintiff failed to show as 

to on what basis the said order for recording of his name in the land records 

against the suit land was directed by the then Additional Deputy Commissioner, 

Bongaigaon and patta issued in his name.   Rather the Government/defendants 

had alleged that such direction of the then Additional Deputy Commissioner, 

Bongaigaon was done without jurisdiction. 

Perusal  of  the  provision  of  Assam  Land  Revenue 

Regulation and the Land Policy 1989, notified vide gazetted notification of 18th 

July, 1989, judicial notice of which is taken, discloses that the settlement of land 

in favour of landless persons would be done on the recommendations of the 

Land Advisory Committee and the Settlement Officer would be the appropriate 

authority to settle such lands in favour of landless persons.

In the instant case plaintiff has failed to show that their 

predecessor was a landless person.  There is also no recommendation  of the 

Land Advisory Committee on record.   Hence apparently the letter on which 

basis the land records in respect of the suit land were corrected had been issued 

without jurisdiction.

Now, provision of Rule 18(2) of the Assam Land Revenue 

Regulation Act 1886 finds relevance herein.  Perusal of the same discloses that 

it empowers the authority to evict any person in possession of land, when no 

bonafide claim of right is involved therein without prior notice. The government 

by virtue of rule 18(2) has the power to cause eviction of a government land 

without notice. 
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[  Emphasis  supplied  :  Bani  Kanta  Sarma  vs  State  of 

Assam reported in 2007(1)GLT 891 ]

In  the  instant  case,  the  predecessor-in-interest  of  the 

plaintiff  has  entered  possession  on  the  strength  of  an  order  of  the  then 

Additional  Deputy  Commissioner,  Bongaigoan  passed  without  jurisdiction. 

Claim of right, itle of the plaintiff's predecessor-in-interest is not bonafide one. 

The basis of the claim is a letter and order therein by the then Additional Deputy 

Commissioner, Bongaigaon, which is not passed with jurisdiction.  An order of 

an in competent authority can not create a right in favour of a person.    An 

illegality  can not  be allowed to  be perpetuated.   The Deputy Commissioner 

therefore, has the right to cause the correction of the illegal correction of the 

land records.  Accordingly, in the above premises, it can not be held that the 

land which was originally khas though was recorded in the plaintiff name by 

virtue of an illegal order, can not be converted to its original status of that of 

khas land.

The issues are accordingly decided in the negative against 

the plaintiff. 

14. Issue no.6

Issue no 6 relates to the question of entitlement of the 

plaintiffs to reliefs in the instant suit. In view of my decision in issue Nos. 4 and 

5, I am but to hold that plaintiff is not entitled to any relief in the suit. 

Th issue is decided in the negative against the plaintiff. 
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15.       O  R   D   E   R

In the light of the above discussion, the plaintiffs' suit is 

dismissed  on contest  with costs.

   Prepare a    decree  accordingly.

   Given under my hand and the seal of this Court on the 

4th day of November, 2016.

                    
                             

         ( M.C.Bordoloi )
          CIVIL JUDGE,
           Bongaigaon.

Dictated & corrected by me,
   

    
( M.C.Bordoloi )
Civil Judge,
Bongaigaon
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             T.S.60/2013.

 A  P  P  E  N  D  I X

Plaintiff's witnesses :

PW 1  -   Md Samsul Huda.

PW 2-     Juran Ali.

PW 3 -    Mokbul Hussain.

PW 4 -    Dipak Ch Ray.

Plaintiff's exhibit

Ext  1 -   Certified copy of Jamabandi dated 18.12.1995

Ext 2 – Letter to Deputy Commissioner dated 22.7.2013.

Ext 2(1) -  Signature of advocate.

Ext 3 -   Letter dated 20.5.2016.

Ext 3(1) – Signature of Circle Officer.

Ext 4 -  Draft jamabandi of Abhayapuri Town 11/12 No Town Shit. 

Ext 4(1) – Relevant entry in Ext 4.

Ext 5 – Draft chitha book of Abhyapuri town.

Ext 5(1) – Relevant entry in Ext 5.

Defendant's witnesses :

DW 1 – Nabajyoti Ojha.

Defendant's exhibit

Ext A – Chitha for surveyed villages of Srijangram.

Ext B -   Land Policy, 1989.

Court witness

Nil

 ( M.C.Bordoloi )

      Civil Judge,
     Bongaigaon.


