
Misc.(J) case No. 9/2016.
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11.5.2016. Parties are represented.

The  present  Misc.(J)  case  is  registered  on  a 

petition  filed by the petitioner under Order 39 rule 1 and 2 read with section 

151  praying  for  restraining  the  opposite  party  from  carrying  out  any 

construction in the suit premises against the order dated 16.11.2015 passed in 

Misc.(J) case no.7/2015 till the finality of the suit and to demolish the portion, if 

found  to  be  illegally  constructed  by  the  advocate  commissioner  on  his 

reassessment of the repairs done in the suit premises. .

It  the petitioner's  case  that  Title  Suit  no.  29/2015 have 

been filed against the opposite party/defendant seeking ejectment and recovery 

of arrear rent in which connection a petition under section 7 praying for leave to 

repair the tenanted premises was filed by the petitioner/defendant which was 

registered as a  Misc.(J)  case and having  allowed the inspection of the suit 

premises  through  an  advocate's  commissioner  therein,  this  Court  vide  order 

dated 16.11.2015 had allowed the repairing works to be undertaken in the suit 

premises to protect the suit premises for future damage etc.  It is alleged by the 

petitioner that the opposite party had undertaken the construction in deviation 

from the permitted limit for which an advocate's commissioner is required to be 

re-appointed  and  the  tenanted  premises  be  surveyed  again,  to  assess  the 

repairing works if done in excess and if  the alleged construction was found to 

have been done in excess of the order,  be directed to be demolished.

The opposite party/defendant pursuant to the notice in the 

instant  Misc.(J)  case  entered  appearance  and  resisted  the  prayer  of  the 

petitioner.  The opposite party denying that the repairing works have been done 
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in deviation from the order dated 16.11.2015 averred that the instant petition is 

not maintainable in so far as as there is no prayer for permanent injunction in 

the main suit.  The opposite party further averred that the repairing works have 

been undertaken in the month of December, 2015 and completed within 15 days 

and the petitioner waited for the completion of the repairs and thereafter had 

filed the instant petition without sufficient cause.  The opposite party denying 

the presence of a prima-facie case and balance of convenience in the petitioner's 

favour prays for dismissal of the petition.  

Heard both sides.

Admittedly, the repairing works in the suit premises have 

already  been  completed.   Hence,  at  this  stage,  the  prayer  for  stalling  the 

construction works by way of injunctive relief has become infructuous   Now, 

so  far  the  question  of  re-appointment  of  the  advocate's  commissioner  is 

concerned, this Court vide order dated 11.5.2016  in Title Suit No. 29/2014 has 

declined the prayer for re-appointment of the advocate's commissioner.  

Hence, the question of receipt of the report of advocate's 

commissioner and thereafter issuing show cause notice to the opposite party 

also has become redundant.  

Be it  mentioned herein that the plaintiff  had filed Title 

Suit  No. 29/2014 for recovery of the tenanted premises and for recovery of 

arrear rent.  Apparently, there is no prayer for any injunctive relief.  Hence, in 

the above circumstances, the instant petition even for temporary injunction is 

not maintainable.  Further, the suit being one for recovery of tenanted premises, 

admittedly  the  defendant  being  statutory  tenants  under  the  plaintiff/opposite 

parties being in possession of the suit premises, there is no prima-facie case for 

injunction as well.  The balance of convenience also tilts in favour of the 
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opposite party as opposite party are admittedly in the tenanted premises and any 

damaged  being   done  to  the  tenanted  premises  or  any  injunction  order  if 

granted in respect of the tenanted  premises would put the opposite party to 

greater comparative hardship, than the petitioner who are not in possession of 

the  suit  land  and  is  only  seeking  its  recovery  from  the  statutory  tenants. 

Accordingly, no case of irreparable loss or  injunction is also made out.

Hence,  in  the  above  circumstances,  petitioner's  prayer 

cannot be allowed.

Misc.(J) case is dismissed on contest without costs. 

                  As dictated.  


