
                 O R D E R

12.05.2017.   Parties are represented.

 Today is fixed for orders in the instant Misc(J) 

Case.

With the following order, the instant Misc(J) Case 

is proposed to be disposed of. 

Petitioner Kunal Choudhury filed petition bearing 

No. 508/16  under Order 39 rule 1 and 2 of the CPC read with section 151 CPC 

praying for restraining the opposite party, his men and agents from alienating, 

transferring the scheduled plot  of land or  from inducting any tenants in  the 

scheduled land and to suspend the operation of the agreement dated 18.6.2016 

and the general power of attorney dated 18.6.2016, which petition have been 

registered as the present Misc(J) case.

Upon  motion,  this  Court  vide  order  dated 

28.2.2017  observing  the  presence  of  a  prima-facie  case  in  the  petitioner's 

favour, directed the preservation of the suit property in status-quo, till returnable 

date of notice, which order have been extended from time to time on prayer of 

the petitioner till date, in fact circumstances of the case.  

Meanwhile,  show-cause  notice  were also directed  upon 

the opposite party to show-cause as to why the prayer of the petitioner shall not 
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be granted, receiving which notice the opposite party entered appearance and 

contested the proceeding by filing his written objection.  The opposite party 

prayed for dismissal of the petitioner's case.

Heard the learned counsel of both sides at length.

The facts of the case material for disposal of the instant 

case is narrated briefly hereinunder :

That the petitioner is the owner and possessor of a plot of 

land measuring 2 katha 1 lecha covered by dag No. 104 and patta No. 132 at 

Bongaigaon  Town,  Part  –  IV,  under  Bongaigaon  Revenue  Circle,  petitioner 

having  purchased  the  same  from  his  mother  for  a  consideration  of  Rs. 

18,88,000/-  (Rs.  Eighteen  lakhs  eighty  eight  thousand)  on  8.6.2016,  vide 

registered sale deed No. 23 and having secured the delivery of possession of the 

same.  That the opposite party on the first week of March 2016 approached the 

petitioner to hand over possession of the scheduled land for developing the said 

property and accordingly the petitioner yielding to the opposite party's request 

entered into an agreement with the opposite party on 18.6.2016, duly registered 

vide deed No. 845/167 dated 18.6.2016, for developing the property in question 

on the condition that the opposite party / defendant would pay an amount of Rs. 

92,00,000(Rs. Ninety two lakhs) along with two flats measuring 1000 Sq. ft. 

each to the petitioner against the  value of the land.  It was agreed upon that an 

amount of Rs. 2,00,000/- (Rs. Two lakhs) each would be paid on 12.3.2016 and 

14.3.2016 respectively to  the petitioner and another Rs.  1,00,000/-  (Rs.  One 

lakh) would be paid in cash to the petitioner's mother while the balance amount 

was made payable in 5 installments commencing from 18.6.2016 to 18.4.2017. 

That the petitioner had also executed a General Power of Attorney in favour of 

the opposite party for facilitating the completion of the alleged project, as per 
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the stipulations in the agreement.  

It  is  the petitioner's  case that  the cheque issued by the 

opposite  party  initially  was  dishonoured  but  the  same  was  encashed  on 

16.3.2016 and that in total an amount of Rs. 23,35,000/- (Rs. Twenty three lakhs 

thirty five thousand) had been received from the opposite party and thereafter 

the opposite  party defaulted in the payment of subsequent installments from 

18.8.2016 onwards, whereby the opposite party owes a sum of Rs. 55,65,000 to 

the plaintiff.  It is alleged that the agreement dated 18.6.2016 was a defective 

and onerous agreement, designed to grab the petitioner's title over the suit land 

for which the agreement is liable to be cancelled.  It is also alleged that despite 

requests  and  reminders  the  opposite  party  failed  to  make  payments  as  per 

stipulation  in  the  agreement  and  have  instead  demolished  the  petitioner's 

tenanted  premises  without  the  consent  of  the  petitioners  and even  failed  to 

respond to the notice for appearance before the Office of the Sub-Registrar for 

revocation of the General Power of Attorney disclosing  thereby his malafide 

intention. The petitioner avers that the scheduled property is the only property 

of  the  petitioner  and if  he  is  ousted  from the  said land  in  the  grab  of  the 

agreement  dated  18.6.2016  and  the  General  Power  of   Attorney  dated 

18.6.2016,  it  would  cause  irreparable  loss  to  the  petitioner  for  which  the 

indulgence of the Court by way of a restraint order is necessiated.

The opposite party in his  written objection denying the 

absence of cause of action for filing the injunction petition, averred that the 

opposite party had paid a total amount of Rs. 26,00,000/- (Rs. Twenty six lakhs) 

to the petitioner, receipt of which had been acknowledged.  The opposite party 

also averred that the opposite party had incurred an additional expenditure for 

facilitating the development of the scheduled  property and alleged that due to 
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the petitioner's inaction the opposite party sustained huge financial loss.  The 

opposite  party  denying  the  petitioner  case  of  insertive  of  clauses  in  the 

agreement  in  reference  without  petitioner's  consent  averred  that  the  alleged 

agreement was executed with the knowledge, and consent of the petitioner and 

that in pursuance thereon the petitioner was liable to hand over possession of 

the scheduled land to commence the construction work, which the petitioner 

failed to do so.

The  opposite  party  admitting  the  ownership  of  the 

petitioner  over  the  scheduled  land  denies  the  petitioner's  case  of  attempt  to 

defraud and to grab the suit property as alleged.  The opposite party instead 

prays  for  refund of  the  money which  he  had expended  along with  interest.  

Opposite party prays for dismissal of the petition.

Heard both sides.   Perused the case record.  

Now it must be remembered that the grant of injunction is 

a discretionary relief, the exercise thereof is subject to the Court satisfying that : 

(1) There is a serious disputed question to be tried in a 

suit and that an act, on the facts before the Court there is a probability of his 

being entitled to the relief asked for by the plaintiff or defendant.

(2)  The Court's  interference  is  necessary to  protect  the 

party from the species of injury. In other words, irreparable injury or damage 

would ensue before the legal right would be established at trial and 

(3)  That  the  comparative  hardship  or  mischief  or 

inconvenience which is likely to occur in withholding the injunction will be 

greater than that would be likely to arise from granting it.

Therefore  the  burden  is  on  the  petitioner  by  evidence 

aliunde by affidavit or otherwise that there is prima-facie case in his favour 
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which needs adjudication at the trial.  The existence of the petitioner's right and 

infraction of his right of enjoyment of his property or the right is a condition for  

the grant of temporary injunction.  

  Satisfaction that there is a prima-facie case by itself is 

not  sufficient  to  grant  injunction.   The  Court  has  to  be  satisfied  that  non-

interference by the Court would result in irreparable injury to the party seeking 

injunction and there is no other remedy available to the party except one to 

grant injunction and he needs protection from the consequence of apprehended 

injury or dispossession.  

Irreparable injury however, does not mean that there must 

be no physical possibility of repairing the injury, but means only that the injury 

must be a likely one which would not be compensated adequately by way of 

damages.  

Further it is to be seen whether by the grant or refusal of 

injunction,  the substantial  mischief  or  injury which would likely to  occur  if 

injunction  is  refused  and  that  it  is  likely  to  be  caused  to  the  other  side  if 

injunction  is  granted  and  if  on  weighing  the  competing  possibilities  or 

probabilities there is a likelihood of injury, then pending the suit, the subject 

matter is to be maintained, in status-quo, and an injunction order may be issued.

It  is  equally  settled  that  the  Court  in  exercise  of  the 

discretion of granting ad-interim injunction can also preserve the subject-matter 

of  the  suit  in  the  status-quo  for  the  time  being,  if  the  facts  circumstances 

warrants so.

Having  recapitulated  the  law  relating  to  the  grant  of 

injunction when the case record at hand is visited it is seen that the petitioner 

who is the owner and possessor  of the suit land, who had handed over the suit 
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property  to  the  opposite  party  along  with  a  power  of  attorney,  apprehends 

malafide in the acts of the opposite party as the opposite party has defaulted in 

payments of agreed sum of money and instead had started demolition of the 

tenanted premises, which stood over the suit land.

The  opposite  party,  on  the  other  hand,  denying  the 

petitioner's case, pleaded that it was due to the non-cooperation of the petitioner 

that  he  failed  to  pursue  the  developmental  project  over  the  suit  land.   The 

opposite party has disputed the amount of money which had been claimed by 

the petitioner to have been received.  Apparently a triable question requiring 

decision on merits as come to the fore.  The apprehension of the petitioner that 

the opposite party might misuse the general power of attorney executed by him, 

in  the  wake  of  his  non-appearance  before  the  Office  of  the  Sub-Registrar 

concerned for  revocation  of  the  same discloses  that  his  apprehension is  not 

unfounded.  Accordingly a prima-facie case for trial  as well as injunction is 

made out.

That the petitioner's mother stays over the suit land is not 

in dispute.  If the petitioner's mother is ousted from the premises standing over 

the  suit  land  by  way  of  demolishing  the  same,  it  would  cause  greater 

comparative hardship to the petitioner then the opposite party,  who is not in 

physical possession of the same and who is yet to make further payments in 

respect of the alleged project.  The opposite party would not sustain irreparable 

injury at this stage, if he is restrained from giving effect to his alleged project, 

for any loss sustained by him would be only in terms of monetary loss and he 

would be adequately compensated, if the petitioner's case fails.  On the other 

hand, if the petitioner is not protected by way of a restraint order he would have 

to part with his property without  adjudication of the dispute at hand and would 
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be rendered homeless.  Such a loss would not be adequately compensated in 

terms  of  money.   Accordingly,  greater  comparative  hardship  will  befall  the 

petitioner than the opposite party 

Hence  considering  the  presence  of  the  three  cardinal 

principles in the petitioner's case, I am of the measured opinion that the order of 

status-quo dated 28.2.2017 can be made absolute and accordingly, I exercise my 

discretion in doing so.  Petitioner is also entitled to costs against the opposite 

party in the facts of the case thus.

The parties are directed accordingly to maintain status-

quo in respect   of the petitioner's  possession and title  over the suit  land till 

disposal of the main suit.

Misc.(J) case is allowed on contests with costs. 

 As  dictated.




