
Misc.(J) 16/2017
                 O R D E R

31.05.2017.   Parties are represented.

 Today is fixed for orders in the instant Misc(J) 

Case and same is passed accordingly hereinunder.

 

Petitioner filed petition No. 521/17  under Order 

39 rule 1 and 2 of the CPC read with section 151 CPC praying for restraining 

the opposite parties from raising any construction over the suit land and from 

destroying the existing structure over the suit land and also from alienating the 

suit land in favour of some other person till disposal of the main suit, which 

petition has been registered as the present Misc(J) Case.  The petition is verified 

and supported by an affidavit.

Upon  motion,  this  Court  having  found  the 

presence of a prima-facie case in the petitioner's favour at that stage, vide order 

dated 1.3.2017, directed the preservation of the suit property in status-quo, until 

returnable date of notice, which order was extended on prayer of the petitioner.  

In the mean time, show-cause notices were directed upon 

the opposite party to show-cause as to why the interim order passed shall not be 

made absolute.

Opposite party entered appearance pursuant to notice and 

filed their written objection to the petitioner's prayer.  The opposite party No. 1 

to 4 jointly filed their written objection while opposite party No. 5, 6 and 7 filed 

the joint written objection.

The facts of the case material for disposal of the instant 

proceeding is narrated hereinunder :

Contd.....



(2)

That Atul Ch. Nath owned and possessed of a plot of land 

measuring 1 bigha 1 katha 9.75 lecha covered by dag No.19 and patta No. 4 

(old)  9(new)  at  village  Garoleti,  under  Bijni  Revenue  Circle,  morefully 

described in schedule A to the petition.  That said Atul Ch. Nath expired leaving 

behind his wife, two sons and four daughters and on his death the schedule A 

land was mutated in the name of the original owner's wife and two sons vide 

order dated 24.2.2014 and that the four daughters of the original owner being 

married of and residing in their respected matrimonial houses, their names were 

left  to be mutated.   That the wife of the original owner and the sons of the 

original owner also expired leaving behind their respective legal heirs. .

It  is  the  petitioner's  case  that  there  was  a  Assam Type 

house standing on the A schedule land which was let out on rent to opposite 

party No. 6 along with the vacant portion of land.  It is alleged that opposite 

party No. 1 to 4 in collusion with the revenue authorities mutated their names in 

the schedule A land and also obtained the patta in their name for the schedule B 

land which is a part of A schedule land without the knowledge of the petitioner, 

despite the fact, opposite party No. 1 to 4 have no possession over the entire A 

schedule  land  and  that  the  petitioners  have  been  receiving  rent  from  the 

opposite party No. 6. 

It is alleged that opposite party No. 1 to 4 allegedly sold 

B schedule land vide a registered sale deed dated 8.9.2016 to opposite party No. 

6, thereby causing great financial loss to the petitioner, the 'B schedule land' 

being their sole earning source.  It is further alleged that the opposite party No. 

6 refused to pay rent to the petitioner's on the ground of purchase and opposite 

party Nos. 5 and 7 had threatened the petitioners with dire consequences if they 

entered the suit land.  
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Therefore  in  the  above  circumstances  the  sale  deed  being executed  without 

partition of the property being illegal and opposite parties not having acquired 

any right,  title over the suit  land, it  is apprehended that the opposite parties 

might raise construction over the suit land by destroying the ancestral house or 

might sell the suit land for which an injunctive order is required to be passed. 

Hence the petition.

The opposite parties in their respective written objection 

raised the plea of non-maintainability of the suit and prays for dismissal of the 

petition.

The opposite parties admitting that all  the class-I, legal 

heirs of 'Hindu' who died intestate are entitled to shares in either movable and 

immovable property, averred that the opposite parties have mutated their names 

in the land records as they are the legal heirs of the son of the original owner 

with the knowledge of the petitioner in pursuance of a family meeting held on 

21.7.2016.  The opposite parties aver that all the properties of the original owner 

including the schedule A properties were agreed to be divided amongst the legal 

heirs and it was further agreed that all the legal heirs / sharers would  be at 

liberty to sell their shares to intending purchasers.

The opposite party Nos. 1 to 4 admitting the sale of the 

suit land to opposite party Nos. 5, 6 and 7 averred that the opposite party No. 6 

was originally a tenant and was in possession of the suit land and after him the 

opposite party No. 5 to 7 have been possessing the suit land along with opposite 

party No. 6 and that the fact of sale had also been informed to the petitioners.  

Opposite  parties  also  state  that  opposite  party  No.  6  had  even  notified  the 

petitioners to collect the proportionate rent for the remaining A schedule land. 

The opposite parties admitted having stopped construction over the suit land on 
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upon receipt of the status-quo notice and expressed their intention of not selling 

any portion of the scheduled land.  The opposite party prays for dismissed of the 

injunction petition.

Heard both sides.     

Learned counsel for the petitioner submits that  the suit 

property is required to be preserved, until final adjudication of the dispute.

Refuting, the above submissions learned counsel for the 

opposite party submits that the suit being not maintainable, the prayer of the 

petitioner cannot be allowed.

Learned counsel submits that there is no prima-facie case 

in petitioner's favour nor the balance of convenience is in petitioner's favour for 

which the prayer for injunction cannot be granted.  Learned counsel relied on 

the following judgments of the Hon'ble Gauhati High Court :

(i) Maina Das Vs. Union of India and Ors. reported in  

2016 (3) GLT 285.

(ii)Manash Das Vs. State of Assam and Ors. reported in 

2016 (3) GLT 288, to drive home the point that at the time 

of granting an injunction, Court is required to look into the maintainability of 

the suit and if the suit is not maintainable no order of injunction can be granted. 

Learned counsel prays for dismissal of the petition.

Heard.  Perused the case record.

It is well settled that petitioner in order to secure the relief 

of injunction has to prove the presence of three essential pre-requisites viz : (a) 

prima-facie case; (b) balance of convenience; (c) irreparable loss or injury, in 

his or her case.
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Now let me scrutinize the petitioner's case in the light of 

the aforesaid pre-requisites.  Petitioner has filed the present suit for declaration, 

cancellation of registered sale deed, recovery of khas possession and injunction.

It is the petitioner's case that the opposite parties without 

partition of the suit land had sold the suit land to opposite party No. 6 to deprive 

the petitioners of their legitimate share over the suit land.  On the other hand, 

the opposite parties claim that they have acted pursuant to a family settlement 

and that they have only sold their share in the properties of the original owner. 

The opposite parties denied having caused any loss to the petitioner.

Perusal of the rival claims discloses that a question as to 

whether  there  was  a  family  partition  or  family  settlement  is  required  to  be 

determined  by  the  Court.   A prima-facie  case  for  trial  is  unfolded.   The 

judgments relied on by the opposite party does not cover the present case.

 Admittedly a portion of the suit land has been sold to the 

opposite party Nos. 5, 6 and 7 by opposite party No. 1 to 4.  There is a sale deed 

existing.  Therefore the apprehension that the opposite parties 5 to 7 being the 

purchasers might sell the suit land to some other person is not unfounded.  A 

prima-facie case for injunction is disclosed.

The petitioners claim title / share in the suit property by 

virtue of inheritance.  If the suit property is allowed to be wasted, damaged or is 

allowed to change hands without adjudication of their  claim, it  would cause 

irreparable loss to them, which would not be compensated easily in terms of 

money.  If the petitioner's case succeeds and the suit property, in the absence of 

any restraint order already stands transferred to some other person it would lead 

to  multiplicity  of  proceedings  and also  loss  of  an  ancestral  property,  which 

would not be compensated adequately by money.  On the other hand, if the 
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opposite party at this stage, are restrained from creating any third party interest 

over  the  suit  land they would  not  suffer  any loss  which  they could  not  be 

compensated in  terms of  money if  the  petitioner's  case fails.   Price  of  land 

would escalate and therefore they would earn more with time.  Hence no loss / 

injury would ocassion.

Further  the  balance  of  inconvenience  is  in  petitioner's 

favour and no inconvenience would be caused to the opposite party, who are in 

admitted possession of the suit land., if they are restrained from creating third 

party interest over the suit land.  

Hence  considering  the  presence  of  the  three  cardinal 

principles in the petitioner's case, I am inclined to injunct the opposite parties 

from creating any third party interest over the suit land.  The opposite party 

however,  are  at  liberty  to  possess  the  same  until  final  adjudication  of  the 

dispute.

Misc.(J) case is allowed on contests without costs. 

 As dictated.




