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Parties are represented.

With  the  following  order  the  present  Misc(J)  Case  is 

sought to be disposed of.

Petitioners filed petition No. 1254/15, under Order 6 Rule 

17 CPC read with section 151 CPC praying for leave to amend the written 

objection, which petition has been registered as the present Misc.(J) Case.

It is the petitioner's case that during the pendency of the 

suit,  the petitioner  No. 1  and 2  Parimal  Borkakati  and Satyabati  Borkakati 

respectively and the opposite party arrived in an amicable family settlement in 

respect of the schedule B property on 19.4.2015, whereby petitioner No. 1 was 

given land measuring 2 bigha 2 katha 10 lecha and petitioner No. 2 was given 

land  measuring  2  katha  2  lecha,  while  the  opposite  party  was  given  land 

measuring 3 bigha of the schedule B lands and the possession of the said lands 

also being acquired by the allotee, under which circumstances, the amendment 

of the written statement is proposed, to insert the averment that the petition for 

temporary injunction was not maintainable and has became infructuous.

Petitioners  aver  that  the  instant  petition  has  been  filed 

after the alleged settlement, which is a new fact and the same is required to be 
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inserted in the written objection.  Hence the petition.

The opposite party / petitioner filed their written objection 

against the petitioner's prayer.  The opposite party denies the presence of cause 

of action for filing of the prayer for amendment, disputing the existence of any 

written agreement between the petitioner No. 1 and 2 and the opposite party, at 

any point of time, in respect of giving away of any portion of land, as claimed.

The opposite party further avers that there is no scope for 

amending written objection and that petitioner Madar Ali has no locus to file the 

petition for which the petition is liable to be rejected.

    Heard both sides.

Perused the case record.

Perusal of the case record discloses that issues in the case 

have not been settled as yet.  Further the petitioner has desired to bring about a 

fact on record which according to them had happened after the suit has been 

filed that is in the year 2015.  The suit apparently was filed in the year2014.  

The opposite party on the other hand, had disputed the settlement.

Petitioner is avering about a subsequent happening which 

could not have been incorporated earlier either in the plaint or present petition. 

The said averment can be allowed as it will aid in arriving at a just decision in 

the proceeding and also for the facts that the incorporation of the fact had also 

been allowed in the plaint.

The  proviso  to  Order  6  Rule  17  CPC  will  not  find 

attraction.  Accordingly in the facts above premises, the prayer for amendment 

of the written objection as prayed for is allowed with costs of Rs. 500/- (Rs. 
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Five hundred) to be paid in the Government Exchequer.  Challan be deposited.

Petitioners  to  submit  amended written  objection  by the 

next date fixed in Misc(J) Case No. 37/14.

Misc(J) Case is allowed on contests with costs.

 

As dictated.


