
 Misc. (J) 5/2016.

                 O R D E R

05.05.2017. Parties are represented.

With the following order the present Misc.(J) case 

is sought to be disposed of. 

Petitioner  Abani  Kanta  Sutradhar  filed  petition 

bearing  No.  227/16  under  Order  39  Rule  1  and  2  CPC  read  with  Section 

151CPC praying for restraining the opposite parties from entering into the suit 

land  or  from taking  forcible  possession  of  the  suit  land  and  disturbing  the 

peaceful possession of the petitioner of the suit land till disposal of the main 

suit.  The said petition was registered as the present Misc(J) Case.

Upon motion this Court issued show-cause notice to the 

opposite party to show-cause as to why the prayer for temporary injunction so 

made, shall not be granted.

The  opposite  parties  entered  appearance  pursuant  to 

notice and filed their written objection resisting the petitioner's prayer.

Arguments  advanced  by  the  learned  counsels  of  both 

sides were heard.

The facts of the petitioner's case material for disposal of 

the instant Misc(J) case is given briefly hereinunder :

That the proforma-defendants proposed to sale a plot of 

land measuring 1 katha 10 lecha out of their total land measuring 3 bigha 2 

katha 11 lecha covered by patta No. 1079/ 201 (old) 295 (new), and dag No. 37 

(new) at Abhayapuri Town, Part-III, under Srijangram Revenue Circle in the 

year 2003 and the petitioner intending to purchase the same, made negotiations  
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with  the  proforma-defendant  for  purchase  of  the  aforesaid  plot  of  land and 

accordingly agreed to purchase the said land for a consideration of Rs. 30,000/- 

(Rs.  Thirty thousand),  and an agreement  for  sale  was executed between the 

parties on 5.12.2003, and an advance payment of Rs. 5,000/- was made by the 

petitioner.

It is the further case of the petitioner that opposite party 

being  the  brother-in-law  of  the  petitioner  approached  the  petitioner  with  a 

request  to  purchase  the  said  land  for  him giving  the  consideration  amount, 

which amount would be refunded by the opposite party when he would be able 

to arrange the money and accordingly it was agreed upon between the petitioner 

and the opposite party that after the purchase of the suit land the petitioner shall 

remain  in  possession  of  the  same and that  the  opposite  party shall  pay the 

amount of Rs. 30,000/- to the petitioner within a period of from the date of 

execution of the registered sale deed in respect of the suit land, and that the 

petitioner  would hand over possession of the suit  land to the opposite party 

when  the  consideration  amount  is  paid  and  that  the  registered  sale  deed  in 

respect of the suit land would be kept in possession of the petitioner until the 

consideration amount is realised from the opposite party and in the event of 

failure of the opposite party to refund the consideration amount, the opposite 

party would be under the liability to execute a registered sale deed in favour of 

the petitioner.   It is further averred that the petitioner in good faith paid the 

consideration amount for purchase of the suit land in the name of the opposite 

party and secured possession of the suit land and as agreed upon continued to 

possess the same by constructing a temporary house thereon.  

It is alleged that on 24.1.2004, the opposite party 
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prevented the petitioner to erect further temporary house over the suit land and 

also revealed his intention of neither transferring the suit land to the petitioner 

nor  making  payment  of  the  consideration  amount  to  the  petitioner  but  the 

petitioner  continued  to  possess  the  same  since  24.1.2004  raising  a  hostile 

“animus” against the opposite party.

It is further averred that in the year 2013, initiative was 

taken by the petitioner for amicable solution of the dispute, when the opposite 

party agreed to transfer the suit land, but subsequently on 3.12.2015 at about 11 

A.M. the opposite  party attempted to  dispossess  the petitioner  from the suit 

land, which attempt was foiled due to the resistance of the petitioner.

The  petitioner  has  been  in  long  standing  hostile 

possession over the suit land for 12 years due to the failure of the opposite party 

to take possession of the suit land from the date of purchase of the suit land.  It 

is apprehended that the opposite party might take forcible possession over the 

suit at any point of time and may transfer the same to any person in near future. 

Hence a restraint order is required to be passed in the nature of an injunction.

The opposite party objected to the petitioner's prayer by 

raising  pleas  of  absence  of  cause  of  action,  bar  of  limitation,  non-

maintainability etc.  The opposite party averred that the petitioner having filed 

the suit for declaration have failed to bring about the suit within the prescribed 

period of limitation for which the suit has become non-maintainable and so also 

the prayer for injunction.

It is further stated that the petitioner had claimed adverse 

possession over the suit land by raising a hostile title but it is the petitioner's 

plea that in the year 2013 the suit land was mutated in the name of the opposite 

Contd....



Misc. (J) 5/2016.

(4)

party with the petitioner's assistance for which the petitioner's plea of his title 

being hostile against the true owner, would not sustain. 

The opposite party further averred that the payment of the 

consideration amount had already been made to the petitioner, entrusting him 

with the responsibility of finding out a suitable land for purchase and that he 

was under no obligation to refund the consideration amount to the petitioner as 

has been claimed.  The opposite party further averred that the registered sale 

deed No. 136/04 was received  on 7.12.2012 from the Office of Sub-Registrar, 

Abhayapuri and question of the sale deed being in the custody of the petitioner 

does not arise nor the delivery of possession of the suit land to the petitioner as 

averred took place.  It is the opposite party's further plea that the temporary 

'chapra' house over the suit land was constructed by him and he had entrusted 

the petitioner to supervise the plot of land only and denied having any dispute 

with the petitioner until 2013. 

It is averred that the mutation of the suit land in the year 

2013, in the name of the opposite party was done with the assistance of the 

petitioner, after proper field survey and on the basis of documents.  Opposite 

parties claims possession of the suit land through the petitioner.  The opposite 

party further avers that when he went to the suit land to construct a house for 

residential  purpose,  on 3.12.2015, the petitioner obstructed his entry instead. 

The opposite party denying the presence of a prima-facie case for injunction 

prayed for  dismissal of the injunction petition.

 Heard both sides.  

 Learned  counsel  for  the  petitioner  submits  that  until 

adjudication of the dispute in the main suit, the suit land is required to be 
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preserved and protected and urged that at least an order of status-quo in respect 

of the suit land be passed.

Refuting, the above submissions, learned counsel for the 

opposite party submits that the suit itself not being maintainable, the prayer for 

injunction also cannot be granted.

Learned counsel reiterating the ratio in the judgment of 

Radhabari  Tea  Company  Vs.  M.Bhatacharjee  rendered  by  the  Hon'ble 

Gauhati High Court, reported in 2010 (1)GLR 433 submit that where the suit 

of the plaintiff is not maintainable, no relief of injunction could be granted.

Learned counsel taking this Court to paragraph 21 of the 

plaint submits that plaintiff had prayed for a declaration of title over the suit 

land by dint of adverse long standing adverse possession, but declaration of title 

on the basis  of adverse possession is  not permissible as the plea of adverse 

possession can be taken as a shield / defence only.

Learned counsel further takes this Court to paragraph 13 

of the petition where the petitioner has pleaded that there was a compromise and 

he had assisted in the mutation of the land records in the name of the opposite 

party and submits that if the petitioner had given assistance then question of 

hostile  “animus” would not  arise.   Further  the learned counsel,  submits that 

during the second settlement operation periodic patta had been issued in the 

name  of  the  opposite  party  and  the  same  had  been  issued  after  due  fuled 

verification on the basis of possession and title and the same not being negated 

is to be considered genuine and the registered sale deed, khiraj miyadi patta all 

points out to the opposite party's title over the suit land and that the true owner 

cannot be deprived of enjoying his purchased property and that no order of 
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injunction can be passed.

Learned  counsel  relying  on  the  case  of  Sarbeshwar 

Kalita and two others Vs. Maya Malakar  and others reported in (1990) (2) 

GLR (NOC) 41, averred that possession if hostile would be adverse against the 

patta holder only from the date of issuance of periodic patta and in the instant 

case petitioner has failed to show that he had completed long standing adverse 

possession for 12 years over the suit land for which no title over the suit land 

could be perfected in favour of the petitioner.

. Heard both sides.   Perused the case record.  

It settled law that the grant of injunction is a discretionary 

relief, the exercise thereof is subject to the Court satisfy that : 

(1) There is a serious disputed question to be tried in a 

suit and that an act, on the facts before the Court there is a probability of his 

being entitled to the relief asked for by the plaintiff or defendant.

(2)  The Court's  interference  is  necessary to  protect  the 

party from the species of injury. In other words, irreparable injury or damage 

would ensue before the legal right would be established at trial and 

(3)  That  the  comparative  hardship  or  mischief  or 

inconvenience which is likely to occur in withholding the injunction will be 

greater then that would be likely to arise from granting it.

Further  the  burden  is  on  the  petitioner  by  evidence 

aliunde by affidavit  or otherwise that there is prima-facie case in his  favour 

which needs adjudication at the trial.  The existence of the petitioner's right and 

infraction of his right of enjoyment of his property or the right is a condition for  

the grant of temporary injunction.  Prima-facie case is not to be confused with 
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prima-facie title, which has t be established on evidence at the trial.

Prima-facie  case  is  a  substantial  question  raised,  bona-

fide which needs investigation and decision on merits.  Satisfaction that there is 

a prima-facie case by itself is not sufficient to grant injunction.  The Court has 

to be satisfied that non-interference by the Court would result  in irreparable 

injury to the party seeking injunction and there is no other remedy available to 

the  party  except  one  to  grant  injunction  and  he  needs  protection  from  the 

consequence of apprehended injury or dispossession.  

Irreparable injury however, does not mean that there must 

be no physical possibility of repairing the injury, but means only that the injury 

must be a likely one which would not be compensated adequately by way of 

damages.  

The third condition is that balance of convenience must 

be in favour of granting injunction.  It is to be seen whether by the grant or 

refusal of injunction, the substantial mischief or injury which would likely to 

occur if injunction is refused and that it is likely to be caused to the other side if 

injunction  is  granted  and  if  on  weighing  the  competing  possibilities  or 

probabilities there is a likelihood of injury, then pending the suit, the subject 

matter is to be maintained, in status-quo, and an injunction order may be issued.

The Court  in  exercise of the discretion of granting ad-

interim injunction can also preserve the subject-matter of the suit in the status-

quo for the time being, if the facts circumstances warrants so.

Therefore it is the duty of the Court to exercise its sound 

judicial discretion for granting or refusing injunction.

In the case at hand it is seen that petitioner claims to be in 
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possession of the suit land and on the basis of a agreement with the opposite 

party.  Admittedly the title documents in respect of the suit land is in the name 

of the opposite party same having being executed by the propose in favour of 

the opposite party.  That the proforma-opposite parties were owners of the suit 

land is not in dispute.    

In the Title Suit that is TS 7/16 out of which the instant 

proceeding has arisen, plaintiff / present petitioner have prayed for declaration 

that plaintiff has been in possession of the suit land for over 12 years raising a 

title, hostile to the title of the defendant, that plaintiff has acquired right, title, 

interest and possession over the suit by prescription, in paragraph 21(C) of the 

plaint.  In fact, plaintiff by the very prayer has pleaded for declaration of right 

on the basis of adverse possession.  

In this connection the judgment of the Hon'ble Supreme 

Court in Guruduwara Saheb Vs. Gram Panchayat village Sirthala reported 

in 2014 (1) SCC 669 finds relevance.  Their lordships in the aforesaid case held 

that  if  a  plaintiff  is  found  to  be  in  adverse  possession,  it  can  not  seek  a 

declaration  to  the  effect  that  such  adverse  possession  has  matured  into 

ownership.  In fact the prayer for declaration of title on the basis of adverse 

possession is deprecated.  Plea of adverse possession only is to be taken as a 

defence / shield.

Again in view of the presence of the title document and 

the admitted plea of the petitioner that the suit land was purchased in the name 

of the opposite party, it is apparent that the petitioner has no title over the suit 

land prima-facie.  

Again from the pleading of the petitioner in paragraph 13 
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of the present petition it has come to the fore that the petitioner had, in fact, 

assisted in the process of effecting mutation of the land records in the name of 

the  opposite  party.   That  being  the  position,  the  question  of  hostile  animus 

prima-facie does not stand.  Again it has been pleaded, that petitioner had been 

delivered possession by the opposite party himself as a security for fulfillment 

of his promise int he nature of refunding the consideration amount and it is the 

further case of the petitioner that the opposite party had failed to take delivery 

of possession of the same at the time of execution of the registered sale deed 

and even after 12 years.

Had the opposite party not taken delivery of possession, 

the same could not have been delivered as claimed to the petitioner himself, 

further the title document that is sale deed discloses that the possession was 

prima-facie delivered in favour of the opposite party by the proforma-opposite 

parties.  In the facts circumstances pleaded, I am constrained to hold that the 

petitioner has not been able to show a strong basis of their possession over the 

suit  land and apparently is  in  the suit  land belonging to  the  opposite  party. 

Hence in the above circumstances, I am not inclined to allow the petitioner's 

prayer, as there is a absence of prima-facie case in petitioner's favour.

Considering  the  absence  of  prima-facie  case,  I  am not 

inclined to discussed the other two cardinal principles governing the grant of 

injunction.   In  the above circumstances,  the prayer  for  injunction cannot  be 

granted.

Prayer is rejected.

 Misc(J) Case is dismissed on contests without costs.

As dictated.




