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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE ::::: BONGAIGAON.

Present :-  Smti M.C.Bordoloi,

       Civil Judge,

       Bongaigaon.

        Fridaysday, the 12th day of May, 2017.

 

    Money Suit No. 4  of 2014.

1. Canara Bank,

Bongaigaon Branch,

AOC Road Bongaigaon,

P.O. & Dist – Bongaigaon, Assam.

Represented by Shri Nilkanth Jha.

    Plaintiff.

Versus

1. Shri Bipul Debnath,

S/O Late Binod Bihari Debnath,

R/O Vill – Bolaigaon, Bakharapar

P.O. & Dist – Bongaigoan, Assam.

    Defendant.  
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The  suit coming for final hearing on 20.4.2017.

(I) Given date or dates

     in the presence of

Mr. T. Bhowmick                                Advocate for plaintiff 
                     

Mr. Ratan Debnath                                     Advocate for Defendant

      

 and having stood for consideration to this on the 12 th day of 

May, 2017  the Court delivered the following Judgment:

 

    Money Suit 4/2014.

   J U D G M E N T :::

1. This  is  a  suit  for  realisation  of  money  to  the  tune  of  Rs. 

3,45,833/- ( Rs. Three lakhs forty five thousand eight hundred thirty three only).

2. The  plaintiff’s  case  as  set  out  in  the  plaint  is  given 

hereinunder :

3. That the plaintiff  is a scheduled Bank constituted under the 

Bnaking Companies (Acquisition and transfer) Undertakings Act. V of 1970 having its 

head office at Bangalore and one of  its  branch office at Bongaigaon and that the 

defendant No. 1 is a businessman, who approached the plaintiff bank for a vehicle loan 

to the tune of Rs. 4,14,000/- (Rs. Four lakhs fourteen thousand), vide loan application 

dated  8.2.2011,  which  was  sanctioned  by  the  plaintiff  Bank  vide  sanction  dated 

8.2.2011, with interest @ 13.25% per annum with quarterly rest, the loan amount 

being made payable in 60 monthly installments @ Rs. 9,473/- ( Rs. Nine thousand four 

hundred seventy three) and that the vehicle being a Tata Winger was hypothecated as 

security against the said loan.
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4. It is the case of the plaintiff that defendant executed a letter 

of under taking dated 8.2.2011 and on receipt of the loan amount purchased a Tata 

Winger and registered the same vide Registration No. AS 19/C-3060 subject to hire 

purchase agreement with the plaintiff Bank.

It is alleged that the defendant failed to repay and liquidate 

the  loan  amount  despite  several  requests  and  reminders,  whereby  the  defendant 

became a defaulter and accordingly the plaintiff bank issued a demand notice dated 

5.8.2013, receiving which, the defendant sent a letter dated 16.9.2013 informing the 

plaintiff Bank about the fact of his delivering the possession of the hypothecated suit 

vehicle to one Md. Rejjak Ali, whereupon the plaintiff Bank tried to locate the vehicle  

but failed.  Hence in the above circumstances the plaintiff has instituted the present 

suit for recovery of Rs. 3,45,833/- ( Rs. Threelakhs forty five thousand eight hundred 

thirty three), along interest @ 13.25% per annum and 2% additional penal interest on 

the decreetal amount till realisation and costs of the suit.

5. The defendant entered appearance, pursuant to summons and 

filed his written statement.  In his written statement, the defendant raised the pleas of 

absence of cause of action, non-maintainability etc.    The defendant disputing the 

sanctioned loan amount  averred that  only Rs.  4,14,000/-  (  Rs.  Four  lakh fourteen 

thousand) have been sanctioned by the plaintiff Bank and the loan being sanctioned on 

8.2.2011 and the plaintiff Bank having filed the suit in the year 2014, had filed it pre-

maturely  as  the  period  of  installment  for  repayment  of  the  loan  liability  has  not 

expired, at the time of institution of the suit.

The  defendant  admitting  the  issuance  of  letter  dated 

16.9.2013, averred that he had informed the plaintiff Bank about the actual possession 

of  the  hypothecated vehicle  and had  prayed  for  time to  enable  him to  repay the 

outstanding loan amount, but the plaintiff's failed to yield to his request and had filed 

the  suit  violating  the  terms and  conditions  of  the  loan.   The defendant  prays  for 

dismissal of the suit, primarily on the ground of it being a pre-mature suit.
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6. Upon perusal of the pleadings vide order dated 20.8.2016 the 

following issues had been framed for adjudication of the dispute between the parties.

Issues :

1 ) Whether there is a cause of action for the suit ?

2) Whether the suit is non-maintainable ?

3) Whether the defendant secured a loan to the tune 

of Rs. 4,14,000/- ( Rs. Four lakh fourteen thousand)  

from the plaintiff bank ?

4)Whether plaintiff is entitled to a decree for recovery 

of Rs. 3,45,833 ( Rs. Three lakh forty five thousand  

eight hundred thirty three) only against the 

defendant ?

5) Whether the plaintiff is entitled to a decree for 

interest @ 13.25% per annum in addition to 2% penal 

interest per annum on the decreetal amount as prayed 

for ?

6) To what other reliefs the plaintiff may be entitled  

to ?

7. The  plaintiff  side  examined  one  witness  and  also  adduced 

documentary evidence while the defendant side adduced none.  Defence side only 

cross-examined the plaintiff witness.

8. I have heard the arguments advanced by the learned counsels 

of both sides.

9. My decision on the above issues for adjudication along with 

reasons is given hereinunder :
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Discussions, Decision and Reasons Therefor :

10. Issue No. 1 :

Issue No. 1 relates to the question of presence of cause of 

action for the suit.

Plaintiff  has  instituted  the  present  suit  for  recovery  of  an 

amount of Rs. 3,45,833/- ( Rs. Three lakhs forty five thousand eight hundred thirty 

three only) being the outstanding loan liability of the defendant on the ground of the 

defendant's default in the payment of installments.  On the other hand, defendant 

admitting the loan, had disputed the amount of outstanding liability.  

The  rival  claims  of  the  parties  apparently  disclose  the 

circumstances for maintaining a suit, thereby disclosing a cause of action for the suit.

The issue is decided in the affirmative in favour of the plaintiff. 

Whether the plaintiff succeeds in establishing his cause or not 

will be addressed in the length of the judgment.

11. Issue No. 2 :

issue No. 2 relates to the question of non-maintainability of 

the suit.

Defendant  had  raised  the  plea  that  the  plaintiff  suit  is  not 

maintainable as the plaintiff side has instituted the suit prior to the expiration of the 

time stipulated for return of the money lent, by the plaintiff Bank to the defendant, 

that is prior to the expiration of the period fixed for repayment of loans through 60 

number of monthly installments repayment of the loan.  Defendant has also raised the 

plea that one Nilkanth Jha has filed the suit though the affidavit had been sworn by 

one Mayadhar Mallik without authority from said Nilkanth Jha, which has rendered the 

suit non-maintainable.

Perusal of the plaint discloses that the suit has been instituted 

in the name of the plaintiff Bank represented by Nilkanth Jha and the affidavit had also  

been sworn by Nilkanth Jha.  The variance in the matter of the person singing the 

plaint and swearing the affidavit could not be seen.  Accordingly the objection of the 
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defendant side on this count could not be sustained.

Again  defendant  has  raised  the  plea  that  the  representing 

Officer has not been authorised to sign the plaint, there being no power of attorney or  

letter of authorisation in this regard.  Admittedly no authorisation letter has been filed. 

But  that  the  plaintiff  Bank  has  been  approached by  the  defendant  for  loan  is  an 

admitted fact.  Also that the signatory of the plaint  was  the Branch Manager of the 

plaintiff Bank at the relevant point of time has not been denied.  

At  this  juncture  I  am reminded  of  the  submissions  of  the 

learned counsel for the defendant who relying in the judgment of  State Bank of 

Travancore Vs. M/S Kingston Computers (1) Pvt. Ltd. urged that the present 

plaint not been signed by an authorised officer makes the suit non-maintainable.

The judgment of  Bank of Tranvacore (supra)  is  perused, 

which discloses that in the said judgment it has been reflected that the original suit,  

was filed by a representative of a company and there was no resolution of the Board of 

Directors empowering the said person to do so.  Facts therein are distinguishable from 

the present case.

As  stated  in  the  foregoing  paragraphs,  the  fact  that  said 

Nilkantha Jha was  the  Branch Manager  of  the  plaintiff  Bank is  not  denied by  the 

defendant side.  In fact defendant did not lead any evidence to rebutt the said fact

Accordingly, the said Branch Manager being a superior officer 

would be deemed the principal officer.  

Being  a  superior  officer  he  would  be  deemed the  Principal 

Officer and he could have performed all transactions on behalf of the bank, even in the  

absence of power of attorney as per Order 29, Rule 1 of the Code of Civil Procedure  

which reads as under :-

Subscription  and  verification  of  pleading  :-  In  suits  by  or 

against  a  corporation,  any  pleading  may  be  signed  and  verified  on  behalf  of  the 

corporation  by  the  secretary  or  by  any  director  or  other  principal  officer  of  the 

corporation who is able to depose to the facts of the case.
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Thus  in  view  of  the  aforesaid  Order  29,Rule  1  of  Civil  

Procedure Principal officer of the corporation is competent and authorised to defend or 

prosecute the legal proceedings and he had also the authority to verify, sign and date 

the pleadings.  The power of attorney is not the basic requirement for this purpose.  It 

is  not in  dispute that the bank is  a corporate  body under the concerning banking 

provisions.  Thus, it is held that the Branch Manger has verified, signed with date, the 

plaint  as  Principal  Officer  of  that  branch and  his  authority  was  not  challenged by 

cogent and reliable evidence thus even in the absence of proof or presentation of the 

power of attorney, its suit could not be dismissed on this ground.

In  the  case  of  United  Bank  of  India  Vs.  Naresh  Kumar, 

reported in AIR 1997 SC 3, Hon'ble.   Apex Court has answered this question, holding 

that when money had been taken by the respondents  therein and claim of appellant 

was justified it will be a travesty of justice if the appellant is to be non suited for a  

technical reason which does not go to the root of the matter.  The suit did not suffer 

from any jurisdiction infirmity and the only defect which was alleged on behalf of the 

respondents was one which was curable.

Hence in view of the Hon'ble Apex Court's observation when 

the  principal  officer  of  the  bank  had  signed,  with  date  verified,  the  plaint,  the 

objections of the learned counsel for the defendant does not hold ground and are not 

sustained.

Again it has also been averred that the plaintiff Bank having 

filed the suit prior to the expiration of the period fixed for repayment of the loan that is 

before 5 years, which has rendered the suit not maintainable.  PW 1 in his evidence 

has stated that the defendant failed to repay the loan amount and had defaulted in the 

payment  of  loan,  a  fact  which  the  defendant  himself  admitted  in  his  letter  dated 

16.9.2013.  The defendant could show by leading evidence that he had been making 

payments till recent times and there was only single or 2 default.  Rather by the letter 

dated 16.9.2013, that is Ext 9, which is admitted by defendant goes on to show the 

default was admitted from 8.1.2014 in respect of payment of loan, and therefore it is 

recoverable.
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Admittedly the defendant has defaulted in the repayment of 

loan.  That being the position, the plaintiff is not required to wait for the expiry of the 

period  stipulated  for  payment  of  all  the  monthly  installments.   If  the  defendant 

defaulted  in  payment  of  some  installments,  it  is  implicit  that  the  subsequent 

installments would also be defaulted and for every default a cause of action would 

arise.  Accordingly the plea of the defendant is not sustainable.

The  defendant  has  secured  the  loan  admittedly  on  hire-

purchase agreement.  Defendant admittedly have committed default of installment.  If 

the hirer commits breach of the agreement, the rights of the hirer shall be forthwith 

determined ipso-facto and the cause of action would arise.  The suit can be filed within 

3 years.

. The issue is decided in the negative in favour of the plaintiff.

12. Issue No. 3 :

Issue No. 3 relates to the question whether defendant secured 

a loan to  the tune of  Rs.  4,14,000/-  (Rs.  Four lakhs fourteen thousand) from the 

plaintiff Bank.

Plaintiff,  in  paragraph 2  of  the  plaint  has  pleaded that  the 

plaintiff Bank sanctioned a vehicle loan to the tune of Rs. 4,14,000/- (Rs. Four lakhs 

fourteen thousand) to the defendant pursuant to loan application of the defendant 

dated 8.2.2011.

Defendant has disputed the outstanding liability in his written 

statement but failed to state his loan liability exactly.  

PW 1 reiterating his pleaded case exhibited Ext 1 being the 

loan application amount.  Ext 2 being the sanction letter, Ext 5 being the money receipt 

dated  8.2.2011.   Defendant  has  not  disputed  the  aforesaid  plaintiff's 

documents.

Perusal of Ext 1, Ext 2 and Ext 4 discloses that an amount of 

Rs. 4,14,000/- (Rs. Four lakhs fourteen thousand) have been lent by the plaintiff to the 
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defendant in pursuance of a loan application.  Defendant in his written statement has 

not been able to aver as to what was the amount that he had received as loan nor any  

evidence has been led in this regard to rebutt the amount claim.  Rather from the 

cross-examination of PW 1 it has been affirmed through PW 1 that an amount of Rs.  

4,14,000/- (Rs. Four lakhs fourteen thousand) had been received as loan from the 

plaintiff Bank.  Accordingly in the above premises, I am but to hold that plaintiff had 

given a loan of Rs. 4,14,000/- (Rs. Four lakhs fourteen thousand) to the defendant as 

loan for purchase of a vehicle.

The issue is decided in the affirmative in favour of the plaintiff.

13. Issue No. 4 , 5 and 6 :

Issue  No.  4,  5  and  6  being  inter-related  are  addressed 

together for  the sake of  convenience and to  avoid  repetitions in  the discussion  of 

evidence.

Issue No. 4 relates to the question whether plaintiff is entitled 

to a decree for recovery of Rs. 3,45,834/- ( Rs. Three lakhs forty five thousand eight 

hundred thirty four) against the defendant while.

Issue No.  5 relates  to  the  question whether  the plaintiff  is 

entitled to a decree for interest @ of 13.25% per annum and additionally 2% penal 

interest on the decreetal amount as prayed for.

Issue  No  6  relates  to  the  question  of  entitlement  of  the 

plaintiffs to any other reliefs in the suit.

It is the plaintiff's  case that defendant has defaulted in the 

payment of loan amount and that  the hypothecated vehicle had also been delivered by 

the defendant to one Rejjak Ali, which could not be located  by the plaintiff Bank and 

that the amount of Rs. 3,45,833/- ( Rs. Three lakhs forty five thousand eight hundred 

thirty three) is recoverable from the defendant.

PW 1 filed his evidence-in-affidavit reiterating the aforesaid 
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pleas.  PW 1 averred that the defendant failed to repay the loan amount fully in time  

despite several requests and demands, whereupon the plaintiff Bank had to issue a 

demand notice  dated  5.8.2013  to  the  defendant.   PW 1  further  averred  that  the 

defendant  vide  letter  dated  16.9.2013  admitting  his  default  in  payment  of  regular 

monthly installments to the plaintiff Bank informed the fact of delivery of possession of  

the  hypothecated vehicle  to  one Md.  Rejjak  Ali  son of  Md.  Abdus  Samad.   PW 1 

exhibited  Ext  1  being  the  loan  application  dated  8.2.2011,  Ext  2  being  the  loan 

sanction letter,  Ext 3 deed of hypothecation of the vehicle,  Ext 4 letter of undertaking. 

Ext 5 being the money receipt.  Ext 6, Ext 7 and Ext 8 being the invoice sale certificate 

and  delivery  receipt  and  Ext  9  being  the  letter  dated  16.9.2013  issued  by  the 

defendant.

In  his  cross-examination  PW  1  disclosed  that  he  had  not 

brought the issue register of the letter dated 5.8.2013, nor he had submitted any A/D 

Card to prove the fact of sending letter dated 5.8.2013.  PW 1 also admitted that Ext 

No. 11 does not contain any certificate as required under the provisions of Bankers 

Book of Evidence Act.  PW 1 also admitted that he was not exhibited the signature of  

the borrower in Ext 1 to Ext 4 and also in Ext 8.  PW 1 admitted that he had not  

submitted any documents in respect of any steps taken by the bank to repossess the 

vehicle, or in respect of any action taken under SARFAESI Act 2002.

Perusal of Ext 1 discloses that same is a loan application dated 

8.2.2013 while Ext 2 is the loan sanction letter.  Though PW 1 failed to exhibit the 

signature of the borrower / defendant in Ext 1 and Ext 2, yet it is seen, on perusal of  

the written statement that the defendant had admitted the fact of his securing a loan 

to the tune of Rs. 4,14,000/- ( Rs. Four lakh fourteen thousand) from the plaintiff  

bank.  As per Section 58 of the Evidence Act, a fact admitted is not required to be 

proved.   Further  the  documents  have  not  been  objected  to  at  the  time  of  their 

admission.   The  documents  of  the  plaintiffs  viz  Ext  1  to  Ext  9  are  not  perse 

inadmissible.  The defendant by failing to raise any objections as to the mode of proof 

of the same, had in a way made the plaintiff to believe that their admissibility in not 
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objected to.  Hence in such situation, defendant is precluded from raising objections to 

their admissibility on the ground of mode of proof, when otherwise the documents are 

admissible under law.

Considering  the  admission  of  the  defendant,  it  abundantly 

clear that the defendant had obtained a loan of Rs. 4,14,000/- ( Rs. Four lakh fourteen 

thousand)  for  purchase  of  the  vehicle,  which  was  admittedly  hypothecated  to  the 

plaintiff bank.  Plaintiff had issued demand notice dated 5.8.2013, but the said demand 

notice has not been exhibited in the instant case nor the fact of issuance of the same 

has been proved.  But vide Ext 9 defendant has admitted the loan liability and also 

about a fact of intimating the plaintiff bank that the suit vehicle had been given to one 

Rejjak Ali.

Admittedly the vehicle in reference is a hypothecated vehicle . 

The defendant by delivering it to some other person without authority of the bank 

would not be absolved of its liability, by simply informing the plaintiff bank about his 

act of delivering the vehicle more so when he is under liability to pay his outstanding 

dues.  Defendant by putting question to the PW 1 in respect of any steps taken by the 

plaintiff bank to recover the hypothecated vehicle has made an unsuccessful attempt to 

show that the plaintiff  bank was duty bound to recover the vehicle.  It is  not the 

plaintiff's liability to recover a hypothecated vehicle, if the borrower delivers it to some 

stranger to the agreement of hypothecation.  Defendant has failed to bring to notice of 

this Court any such clause in the hypothecation agreement.

Again  defendant  had  disputed  the  amount  of  outstanding 

liability in his written statement.  But have failed to show as to what was the amount of 

loan which has remained to be paid alongwith interest accrued thereon.  PW 1 had 

submitted a loan statement as annexure 2, which has been also exhibited as Ext 11. 

Admittedly the document is not accompanied by a certificate as required U/S 65 (B) of 

the Evidence Act.  For the non-submission of the certificate, as contemplated U/S 65 

(B) of the Evidence Act, Ext 11 is not admitted into evidence.  But even if the said 

exhibit is ignored, the inability of the defendant to state the exact amount of loan 
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liability to contradict the plaintiff's claimed amount goes on to show that plaintiff is 

entitled to recover the amount of Rs. 3,45,833/- ( Rs. Three lakhs forty five thousand 

eight hundred thirty three). only ) from the defendant.  The plaintiff is also entitled to 

recover interest @ 8% on the decreetal sum with effect from the date of decree till  

realization.   Defendant  has  defaulted in the  repayment of  public  money for  which 

Plaintiff bank is also entitled to recover 2% penal interest of the principal sum from the 

date of decree till realization along with costs of the suit. 

The issues are decided accordingly in favour of the plaintiff.

O R D E R

14. In the light of the foregoing discussion, the plaintiff's suit is 

decreed on contest with costs.  

It is hereby decreed and declared that plaintiff is entitled to 

recover the sum of  Rs. 3,45,833/- ( Rs. Three lakhs forty five thousand eight hundred 

thirty three only ) from the defendant along with interest @ Rs. 8% per annum from 

the date of decree till realization alongwith costs of the suit. 

Plaintiff bank is also entitled to recover 2% penal interest of 

the principal sum from the date of decree till realization along with costs of the suit.

Prepare a decree accordingly.

Given under my hand and seal of this Court on the 12 th day of 

May, 2017.

                                                                (Smti .M.C.Bordoloi)  

                                                             Civil Judge

                                                               Bongaigaon

Dictated and corrected by me

(Smti .M.C.Bordoloi)

Civil Judge

Bongaigaon.
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        APPENDIX

Plaintiff’s witness:

PW 1 - Sri Subash Ch. Mall.

Plaintiff’s exhibits:

Ext 1 -   Loan application dated 8.2.2011.

Ext 2  – Sanctioned letter. 

Ext 3 -  Deed of Hypothecation.

Ext 4 -  Letter of undertaking.

Ext 5 – Money receipt dated 8.2.2011.

Ext 6, Ext 7 and Ext 8 – Retail invoice sale certificate and delivery receipt.

Ext 9 – Letter dated 16.9.2013.

Defendant’s witness:  

Nil.

Defendant’s exhibits:  

Nil

Court witness:  

Nil

                                                                                    (Smti M.C.Bordoloi)

                                                                                         Civil Judge 

                                                                                        Bongaigaon            


