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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE ::::: BONGAIGAON.

Present :-  Smti M.C.Bordoloi,
       Civil Judge,
       Bongaigaon.

       Monday, the 30th  day of May, 2016.
 

    Money Suit No. 8  of 2013.

1. Smti Basanti Sutradhar.

W/O Sri Puspa Sutradhar.

R/O Village Barpathar,

P.O. Simlaguri. 

P.S. & Dist – Bongaigaon.

2.Sri Hiren Sutradhar.

S/O Late Khagendra Ch Sutradhar.

R/O Barpathar (Palasguri),

P.O. Simlaguri. 

P.S. & Dist – Bongaigaon.     

             Plaintiffs.

Versus

1. Sri Nren Das.

S/O Sri Ganesh Das.

R/O Village Jelkajhar.

   Contd....



(2)

P.O. Mulagaon.

P.S. & Dist – Bongaigaon.

               Defendant. 

       A N D

Sri Jadab Chandra Singha.

S/O Late Srichandra Singha.

R/O Vilage Tengaigaon.

P.O. Simlaguri.

P.S. Dhaligaon.

Dist- Chirang, BTAD, Assam.                  

                      Proforma defendant. 
              The  suit coming for final hearing on 17.5.2016

(I) Given date or dates
     in the presence of

Mr. H. P. Karmakar.                                 Advocate for plaintiffs 
                     

Mr P. Sarma,                                                 Advocate for Defendant
      

 and having stood for consideration on the 30th day of 

May, 2016  the Court delivered the following Judgment:

 

   Money Suit No. 8/2013.

  ::: J U D G M E N T :::

1. This is a suit for  recovery of Rs. 3,20,000/- alongwith 
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interest.

2. The plaintiff’s case as set out  in the plaint is narrated 

hereinunder  in brief :

3. That  the  proforma  defendant   Jadab  Chandra  Singha, 

being the owner and possessor of plot of land measuring 2 bighas situated at 

village  Tengaigaon  covered  by  dag  no.  412  and  patta  no.136  under  Sidli 

revenue circle in the district of Bongaigaon entered into an agreement for sale 

with the plaintiff no.1 for a consideration fixed at  Rs. 3,50,000/- and that the 

plaintiff  no.1  advanced  an  amount  of  Rs.  1,70,000/-  towards  the  total 

consideration.  That the said proforma defendant being the owner and possessor 

of another plot of land measuring 2 bighas 2 kathas 1 lechas situated at village 

Tengaigaon covered by dag no. 412 and patta no.316  under Sidli revenue circle 

in the district of Bongaigaon entered into yet another agreement for sale of the 

said plot of land with the plaintiff no.2 on 22.2.2013 for a fixed consideration of 

Rs. 4,21,750/-/- out of which an  advance  amount of Rs.95,000/- was paid.  It is 

the plaintiff's case that the defendant Niren Das who facilitated the execution of 

the  land  sale  agreement  aforesaid,  received the  advanced amounts  from the 

plaintiff no.1 and 2 and handed the same to proforma defendant and that the 

proforma  defendant  thereafter  failed  to  execute  the  registered  sale  deed  in 

respect of the suit land and also failed to return the advanced amount to the 

defendant.  It was the further case of the plaintiff that defendant on 13.2.2013 

also  took an amount of Rs.  65,000/-  from the  plaintiff  no.1 to  facilitate  the 

aforesaid transactions between the parties, but as no sale could be executed the 

plaintiff is entitled to receive back the advanced amount along with amount of 

Rs. 65,000/-.  It was further averred by the plaintiff that the defendant on 
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7.4.2013 and 3.5.2013 acknowledged his liability to repay back the amount of 

Rs. 3,20,000/- to the plaintiff and even assured to return back the same within 

stipulated time, but failed to do so.  Hence, in the above circumstances, the 

plaintiff is filed the instant suit for  recovery of Rs. 3,20,000/- alongwith interest 

@ 24% per annum and costs of the suit.  

4.  The defendant entered appearance and contested the suit 

by filing written statement.   In his  written statement the defendant raised the 

usual pleas of absence of  cause of action, non-maintainability of the suit,  mis-

joinder  of  parties etc.    The  defendant   admitting his  role  as  a  mediator  in 

facilitating the transactions between the parties averred that he had done so at 

the request of the  proforma defendant who wished to sale his lands, to tide over 

a  financial  exigency.   The  defendant  further  denied receiving any advanced 

amount  from  the  plaintiff   or  any  amount  of  Rs.  65,000/-  towards  his 

commission and averred that  the advance amounts were instead paid by the 

plaintiff to the proforma defendant.   The defendant admitting the execution of a 

note of assurance  to repay back the advanced money to the plaintiff, averred 

that he had done so on being assured by the proforma defendant that the same 

would be returned.  The defendant denying his liability to repay the advanced 

amount himself alone, prays for  dismissal of the plaintiff's suit. 

5. The proforma defendant entered appearance and filed his 

written  statement.   In  his  written  statement  the  proforma  defendant  denied 

having entered into any agreement for sale of his land with the plaintiffs and 

further denied having received any advance  money through the defendant from 
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the plaintiff.  Proforma defendant having also denied appointed the defendant as 

a mediator to facilitate the sale of his land and accordingly prays for dismissal 

of  the  suit.   Proforma  defendant  thereafter  remained  conspicuous  by  his 

absence. 

6.          Upon perusal of pleadings and upon hearing the learned 

counsels of both sides  one of  my learned predecessor-in-chair vide order dated 

27.1.2014  framed the following issues for adjudication.

                                       I  S S  U  E S

 (i) Whether there is any cause of action for the suit ?

(ii) Whether the proforma defendant entered into a 

written agreement for sale of land measuring 2 bighas  

under dag no.412 patta no.136 under Sidli revenue circle 

on 13.2.2013 with the plaintiff no.1 and paid an advance 

amount of Rs. 1,70,000/- out of Rs. 3,50,000/- ?

(iii) Whether the proforma defendant entered into a 

written agreement for sale of land, measuring 2 bighas 2 

kathas 1 lecha under dag no.412 patta no.316 under Sidli 

revenue circle with plaintiff no.2 on 22.2.2013 and paid 

advance  amount of Rs. 95,000/- out of Rs. 4,21,750 ?

(iv) Whether the proforma defendant on failure to

             execute sale deed in favour of the plaintiff
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returned the money amounting to Rs. 1,70,000/- and Rs.

 95,000/- to the defendant ?

(v) Whether the defendant as mediator also took 

commission of Rs. 65,000/- for sale of said two plots of 

land from the plaintiff no.1  ?

(vi) Whether the plaintiff is entitled to recover Rs. 

3,20,000/- from the defendant ?

(vii) Whether the plaintiff is entitled to get a decree as  

prayed for ?

(viii) To what relief, if any, the parties are entitled ?

7.  Both   sides   adduced   oral  as  well  as  documentary 

evidence.

8. Heard the learned counsels of both sides.

9. Learned  counsel  for  the  plaintiff  submits  that  the 

defendant has acknowledged his liability to repay the advanced amount which 

he had taken on behalf of the proforma defendant and therefore he is liable to 

return the same.  The suit be decreed. 

9(a). Learned counsel for the defendant side refuting the above 

submissions,  urged  that  the  defendant  is  not  liable  to  repay  the  amount  of 

money as plaintiff had not entered into any agreement with the defendant, rather
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had  entered  into  an  agreement  only  with  the  proforma  defendant  and  the 

plaintiff's failure to implead the proforma defendant as the principal defendant 

in  the  suit  and  to  claim relief  from him,  has  rendered  the  suit  bad  in  law. 

Learned counsel submits that the defendant is not liable to pay any money to the 

plaintiff, as claimed.  The defendant prays for dismissal of the suit.  

10. Heard.  Perused the case record. 

11. My decision on the above issues for adjudication are as 

follows :

Discussion , Decisions and Reasons therefor:

12. Issue  No  1  :     Issue  No  1  relates  to  the  question  of 

presence of  cause of action in the suit. 

Perusal of the plaint discloses that  plaintiff has alleged 

that defendant has received an amount of Rs. 75,000/- from the plaintiff no.1 

and further amount of Rs. 95,000/- from plaintiff no.2 for and on behalf of the 

proforma  defendant  and  also  received  an  amount  of  Rs.  65,000/-  from  the 

plaintiff no.1 as commission for facilitating the land sale transaction between 

the plaintiffs and that the  proforma defendant failed to execute the registered 

sale  deed  in  respect  of  the  suit  land  after  receiving  the  balance  said 

consideration amount and even failed to return back the amount which he had 

received as advance.  It  is the plaintiff's case that the defendant is under the 

liability to return back the amount of money which he had taken, as registered 

sale deeds could not be executed. 
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On  the  other  hand,  defendant  though  admitted  the 

facilitating  of  land  sale  transaction  between  the  plaintiff  and  the  proforma 

defendant had denied having received the advanced money or the commission 

amount as claimed.     The proforma defendant, on the other hand, had denied 

having  entered  any  land  sale  agreement  with  the  plaintiff,  as  claimed  or 

received of any advance consideration amount from the plaintiff through the 

defendant.

The rival claims and contentions of the parties discloses 

that there is a cause of action for the 'lis'.  A foundation for the suit is therefore 

disclosed. 

The issue is decided in the affirmative in favour of the 

plaintiff.

13. Issue no. 2 and 3 

Issue no. 2 and 3 are addressed together for the sake of 

convenience, the same being inter related.  

Issue no. 2 relates to the question whether the proforma 

defendant entered into a written agreement for sale of land measuring 2 bighas 

under dag no. 412, patta no. 136 under Sidli revenue circle on 13.2.2013 with 

the plaintiff no.1 and paid an advance amount of Rs. 1,70,000/- towards total 

consideration being Rs. 3,50,000.

While issue no. 3 relates to the question whether the 
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proforma defendant entered into a written agreement for sale of land measuring 

2 bighas 2 kathas 1 lechas under dag no.412 patta no.316 under Sidli revenue 

circle with the plaintiff no.2 on 22.2.2013 and paid an advance of Rs. 95,000/- 

out of Rs. 4,21,750.00.

It is the plaintiff's case that proforma defendant entered 

into an agreement for sale in respect of the land measuring 2 bighas covered by 

dag no. 412 and patta no. 136 situated at village Tengaigaon with the plaintiff 

no.1 for a total fixed consideration of Rs.  3,50,000 and  that  plaintiff No. 1 

pursuant thereto, had advanced an amount of Rs.  1,70,000/- to the proforma 

defendant. 

PW 1-the plaintiff no.1 reiterated her pleaded case in her 

evidence-in-affidavit.  PW 1 exhibited the land sale agreement dated 13.2.2013 

and  also  exhibited  Ext  2  being  the  land  sale  agreement  dated  22.2.2013 

respectively. 

PW  2,  that  is,  plaintiff  no.2  also  in  his  evidence-in-

affidavit reiterated his case as set out in the plaint.  PW 2 also supported PW 1 

in all  material particulars and exhibited Ext 1 and Ext 2 being the land sale 

agreement dated 13.2.2013 and 22.2.2013. 

Defendant had not disputed the execution of Ext 1 and 

Ext 2.  Rather in the cross-examination of PW 1 and PW 2, defendant side  has 

confirmed the fact through PW 1 and PW 2 that the plaintiffs had entered into 

an agreement for sale in respect of the land measuring 2 bighas and land 
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measuring 2 bighas 2 kathas 1 lecha respectively.  The fact of payment of Rs. 

1,70,000/- and Rs. 95,000/- by plaintiff no.1 and Plaintiff no.2 also could not be 

demolished by the defence during cross-examination.

Proforma defendant though had denied the execution of 

Ext 1 but failed to dispute its execution, he remaining absent. 

Now, perusal  of Ext  1 discloses that  plaintiff  no.1 had 

entered into an agreement for sale in respect of 2 bighas of land for a fixed 

consideration  of  Rs.  3,50,000/-  and  that  pursuant  thereto  an  amount  of  Rs. 

1,70,000/- was received by the proforma defendant.  Again, perusal of Ext 2 

discloses that proforma defendant had entered into an agreement for sale with 

the plaintiff no.2 in respect of land measuring 2 bighas 2 kathas 1 lecha for a 

fixed consideration of Rs. 4,21,750/- and an amount of Rs. 95,000/- had been 

advanced  by  the  plaintiff  no.  2  to  the  proforma  defendant  which  he  had 

received. 

PW 1 and PW 2 also exhibited Ext 3 and Ext 4 being the 

assurance/promissory endorsement executed by the defendant.  Defendant had 

not denied the execution of Ext  3 and Ext  4 either.   Accordingly,  from the 

perusal of Ext3 and Ext  4 it has come to the fore that  the plaintiffs made a 

payment of Rs. 3,20,000/- to the proforma defendant and the defendant.

Hence, in the above circumstances, I am but to hold that 

the proforma defendant entered into an agreement for sale dated 13.2.2013 and 

22.2.2013 for sale  of land measuring 2 bighas and 2 bighas 2 katha 1 lecha 

respectively with the plaintiff no.1 and plaintiff no.2.  
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The issues are decided in the affirmative in favour of the 

plaintiff. 

14. Issue  No 4    :  

Issue no. 4 relates to the question, whether the proforma 

defendant on failure to execute sale deed in favour of the plaintiff returned the 

money amounting to Rs. 1,70,000/- and Rs. 95,000/- to the defendant.

PW 1 and PW 2 in their evidence-in-affidavit stated that 

the proforma defendant in the aftermath of the execution of the sale agreement 

failed to execute the sale deed in respect of the lands under the agreement owing 

to  some  anomalies  in  the  title  deed  and  even  failed   to  return  the  amount 

advanced to  him being Rs.  1,70,000/-  and Rs.  95,000/-.   In  their  respective 

cross-examination  PW  1  had  clarified  that  they  had  paid  the  amount  to 

proforma defendant through the defendant. 

On  the  other  hand,  proforma  defendant  in  his  written 

statement  had  denied  the  execution  of  any  land  sale  agreement  or  having 

received  any  advanced  amount.  But  besides  the  above  denial  proforma 

defendant failed to shift back the onus to the plaintiff again which the plaintiff 

has shifted to the proforma defendant’s shoulder by way of proving Ext 1 and 

Ext 2 being the land sale agreement dated 13.2.2013 and 22.2.2013.

Accordingly from the discussions made in issue no.2 and 

issue no.3,  it  has come to the fore  that  the proforma defendant entered into 

respective land sale agreements with the plaintiffs and received Rs. 1,70,000/- 
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and Rs.  95,000/-  respectively.    PW 1 and PW 2 in  their  respective  cross-

examination  discloses  that  they  had  made  the  payment  of  money  to  the 

defendant to be given to the proforma defendant.  

Further PW 1 and PW 2 had exhibited Ext 3 and Ext 4 

which are the acknowledgement of liability by the defendant.  Defendant had 

not denied the execution of Ext 3 and Ext 4, rather in his evidence-in-affidavit 

defendant as DW 1 had averred that he had required the proforma defendant to 

return back the advanced money to him but he had not received the same from 

the proforma defendant till date and as the proforma defendant failed to return 

back the money which he had received as advance,  he had failed to return the 

same to the plaintiffs, as claimed by them.  DW 1 in his evidence-in-affidavit 

admitting the execution of Ext 3 and Ext 4 and had identified his signature on 

Ext 3 and Ext 4 as Ext 3(1), 4(1) and 4(2) respectively.   DW 1 admits  that he is 

liable to pay back the money to the plaintiff as soon as he receives the amount 

from the proforma defendant. 

Perusal of Ext 3 and Ext 4 discloses that the amount of 

advance was given to the proforma defendant and the plaintiffs have not yet 

received the advance amount from the defendant or the proforma defendant. 

Proforma defendant by refusing to admit the plaintiff's case had in fact become 

the principal defendant though he had failed to contest the same.  The fact that 

plaintiffs paid an amount of Rs. 1,70,000/- and Rs. 95,000/- to the proforma 

defendant  remained  unchallenged  by  the  proforma  defendant  who  though 

disputed the plaintiff's claim yet failed to prove the contrary.   Accordingly, the 
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defendant and the proforma defendant in the relation of principal and agent had

 failed to return back the amount of money advanced by the plaintiffs, despite 

the non-execution of alleged sale deed.

The issue is decided  in the negative, in  favour of the 

plaintiff.

15. Issue  No 5:

Issue no.5 relates to the question whether the defendant 

as mediator also took commission of Rs. 65,000/- for sale of said two plots of 

land from the plaintiff no.1.

PW 1 had averred that she had paid an amount of Rs. 

65,000/-  to  the  defendant  as  commission  for  negotiating  the  land  sale 

transactions between the plaintiff and the proforma defendant.

Defendant has denied the receipt of any such commission 

amount.  Plaintiff  has failed to exhibit any receipt in respect of payment of Rs. 

65,000/- to the defendant as claimed but plaintiff has exhibited Ext 3 and Ext 4.

Defendant/DW 1 has admitted the execution of Ext 3 and 

Ext 4, identifying his signatures thereon as Ext 3(1), Ext  4(1) and Ext 4(2).

Now perusal of Ext 3 and Ext 4 discloses that defendant 

has admitted his liability to the tune of Rs. 3,20,000/-.

The amounts advanced by the plaintiff No.1 and Plaintiff 

No.2 are Rs. 1,70,000/- and Rs. 95,000/- totalling an amount of Rs. 2,65,000/- 
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(Rupees two lakhs sixty five thousand ) only.  Defendant has himself admitted 

his liability as Rs. 3,20,000/-.  A person would not admit a liability in excess of 

what is received by him.  Hence the preponderance of probability tilts in favour 

of  plaintiff's  case.   The  excess  amount  beyond Rs.  2,65,000/-  would be  the 

alleged amount received by the defendant. 

The issue is decided in the affirmative  in  favour of the 

plaintiff.     

16.  Issue No 6 , 7 and 8

Issue  No  6,  7  and  8  being  inter-related  are  addressed 

together for the sake of convenience.

Considering the discussion made and decision arrived at 

in  issue  Nos.  1  to  5,  I  am of  the  measured  opinion that  the  defendant  and 

proforma defendant are jointly and severally liable to pay the amount of Rs. 

3,20,000/- (Rupees three lakhs twenty thousand) to the plaintiffs and to pay an 

interest  @ 6% per  annum on the  said  amount  from the  date  of  decree  till 

realization.

The issues are decided as above. 

                 O R D E R

17. In the result,  the plaintiff's suit is decreed on contest with 

costs.  
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It  is hereby decreed that  defendant and proforma defendant  are  jointly and 

severally liable to pay the amount of Rs. 3,20,000/- (Rupees three lakhs twenty 

thousand) to the plaintiffs and to pay an interest @ 6% per annum on the said 

amount  from the  date  of  decree  till  realization  and plaintiffs  are  entitled  to 

recover accordingly as aforesaid. 

Prepare a decree accordingly.

Given under my hand and seal of this Court on the 30th 

day of May, 2016.

                                                            

                                                         (Smti .M.C.Bordoloi)  

                                                              Civil Judge

                                                              Bongaigaon

Dictated and corrected by me

(Smti .M.C.Bordoloi)

Civil Judge

Bongaigaon.
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Money Suit No.8/2013.
    

 APPENDIX

Plaintiff’s witness:

PW1-Smti Basanti Sutradhar.

PW 2- Hiren Sutradhar.

Plaintiff’s exhibits:

Ext 1 -   Land Sale agreement dated 13.2.2013.

Ext 2 – Land Sale agreement dated 22.2.2013.  

Ext 3  – Agreement dated 7.4.2013.

Ext 3(1)  - Signature of Niren Das (defendant).

Ext  4 -   Agreement dated 3.5.2013

Ext 4(1) and Ext 4(2) – Signatures

 of Niren Das (defendant).

Defendant’s witness: 

DW 1 – Sri Niren Das.

Defendant’s exhibits:  Nil

Court witness:  Nil

                                                                                  (Smti M.C.Bordoloi)

                                                                                     Civil Judge 

                                                                                        Bongaigaon            


