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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE ::::: BONGAIGAON.

Present :-  Smti M.C.Bordoloi,
       Civil Judge,
       Bongaigaon.

        Thursday, the 10th December, 2015.
 

    Money Suit No. 9  of 2010.

1. Smti Rashmi Bagaria.

W/O Sri Satya Narayan Bagaria.

Proprietor of M/S Top Trader, North Bongaigaon.

P.S. & Dist – Bongaigaon.

    Plaintiff.

Versus

1. M/S S.M. Engineering,

BRPL,DHDT Project Site, P.O. Dhaligaon.

Dist – Chirang, Assam.

    Defendant.      

2. India Tube Mills & Metal Industries Ltd.
Represented by its Director, L.B. Shastri Marg,
Vikhroli, Mumbai.

       Proforma defendant. 
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The  suit coming for final hearing on 3.10.2015, 12.10.2015.

(I) Given date or dates
     in the presence of

Mr. Gobinda Sharma.                                 Advocate for plaintiff 
                     

Mr A. K. Jain                                                 Advocate for Defendant
      

 and having stood for consideration to this on the 10th day 

of December, 2015  the Court delivered the following Judgment:

 

Money Suit 9/2010.

  ::: J U D G M E N T :::

1. This is a suit for  recovery of money.

2. The  plaintiff’s  case  as  set  out   in  the  plaint  is  given 

hereinunder :

3. That the plaintiff is the proprietor of a proprietorship firm 

namely M/S Top Traders, dealing in the business of tools, hardware, machinery 

parts and electrical goods etc while the defendant no. 1 is a contractor under the 

proforma defendant no.2, which is a Public Ltd. Company, incorporated in the 

Companies  Act, 19546.  It is the case of the plaintiff that in the first part of the 

year 2007, the defendant no.1 approached the plaintiff for supply of goods on 

credit, assuring payment of dues on receipt of materials, and accordingly the 

plaintiff under the bonafide belief  that the defendant will act as assured, 
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supplied  materials  from time to  time  during the  financial  year  2007-08 and 

2008-09 on credit basis.  It is the further case of he plaintiff, that defendant no.1 

during  the  course  of  business  vide  cheque  no.  440582  dated  7.1.2008  and 

demand draft dated 27.3.2008 and further demand draft dated 21.6.2008 and by 

cheque on 16.10.2008 and another demand draft  dated 17.10.2008,  paid Rs. 

2,50,000/-, Rs. 4,39,000/-, Rs. 5,50,000/- and Rs. 18,000/- respectively to the 

plaintiff  thereby  clearing  the  dues  of  Rs.  18,37,000/-  as  against  the  total 

outstanding  credit  being  Rs.  36,72,045/-   thereby  leaving  a  sum  of  Rs. 

18,35,045/- outstanding as payable to the plaintiff.  It  is also the case of the 

plaintiff that despite repeated requests and reminders, to the defendant no.1 and 

proforma  defendant  no.2,  no  payment  of  balance  amount  quantified  at  Rs. 

18,35,045/- was made.  Hence, in the above circumstances the instant suit is 

filed  for  recovery  of  the  outstanding  amount  of  Rs.  18,35,045/-,  a  further 

amount of Rs. 3,30,308/- as interest  alongwith interest @ 18 % per annum from 

the date of  filing the suit alongwith costs of the suit.

4. Pursuant to summons the defendant entered appearance 

and  filed  its  written  statement.  The  proforma defendant  no.2  choose  not  to 

contest the suit and accordingly vide order dated 8.3.2011 the suit was directed 

to proceed exparte against the proforma defendant no.2.

5.  The defendant no.1 in its written statement raised the 

usual pleas of absence of  cause of action, non-maintainability of the suit, bar of 

limitation, non-joinder of necessary party etc.   The defendant no.1 alleged that 

the suit was based on the material concealment of fact, as the plaintiff failed to 

mention about the payment of Rs. 5,00,000/- on 6.3.2011 in the plaint.  
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Defendant no.1 admitting the payment of various sum of money to the plaintiff, 

disputed the amount of outstanding dues and averred that a further sum of Rs. 

5,00,000/- by draft had been paid to the plaintiff.  The defendant no.1 further 

averred that the constituted general power of attorney holder of the defendant 

no.1 had executed the compromise agreement on 11.1.2011 in respect of the full 

and final settlement of  the plaintiff's claim, settled at Rs. 17,00,000/- and in 

pursuance of the said agreement the defendant paid an amount of Rs. 5,00,000/- 

through Bank draft on 6.3.3011 and that the defendant had also issued 2 nos of 

posted dated cheques in pursuance of the said agreement thereby making an 

payment of Rs. 12,00,000/- against the outstanding dues.  Defendant no.1 also 

alleges that the plaintiff as agreed upon failed to perform his part of withdrawal 

of  the present suit and has instead been claiming money from the defendant 

no.1.  Hence in the above circumstances, the defendant prays  for dismissal of 

the case.

6.          Upon perusal of pleadings and upon hearing the learned 

counsels of both sides  one of  my learned predecessor-in-chair  framed the 

following issues for adjudication.

                                       I  S S  U  E S

 (i) Whether there is any cause of action for the present  

suit ?

(ii) Whether the defendant is maintainable in its present 

form ?
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(iii) Whether the suit is barred by limitation ?

(iv) Whether the suit i bad for non-joinder of necessary 

parties ?

(v) Whether the plaintiff concealed the payment of Rs.  

5,00,000/- on 6.3.2011 ?

(vi)  Whether  the  agreement  executed on 11.1.2011 is  

binding upon the plaintiff in view of its non-performance 

and where the time was the essence of the contract ?

(vii) Whether the plaintiff is entitled to the relief as 

claimed by her ?

7.  The plaintiff side in order to prove its case  adduced the 

evidence  of  one  witness  and  the  defendant  side  declined  to  adduce  any 

evidence.   Plaintiff side also adduced  documentary evidence.

8. Heard  the  learned  counsels  of  both  sides   at  length. 

Perused the case record.

9. My decision on the above points for determination  along 

with reasons is given hereinunder:

Discussion ,Decisions and Reasons therefor:

10. Issue  No  1:   Issue  No  1  relates  to  the  question  of 

presence of  cause of action in the suit. 
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Perusal  of  the  plaint  discloses  that  plaintiff  has   prayed  for 

recovery of money to the tune of Rs. 21,65,353/- on the ground that defendant 

no.  1  despite  receiving  goods  on  credit  had  failed  to  make  payment  of 

outstanding dues.  The said amount of Rs. 21,65,353/- is also inclusive of the 

interest quantified at Rs. 3,30,358/-

 Defendant on the other hand,  admitting the receipt of 

goods on credit has disputed the amount of outstanding dues.  Defendant has 

averred  that  in  addition  to  the  total  amount  of  Rs.  18,37,000/-,  a  further 

additional  amount  of  Rs.  5,00,000/-  and another  amount  through post  dated 

cheque  to  the  tune  of  Rs.  7,00,000/-   dated  16.3.2011  and  16.5.2011 

respectively were made to the plaintiff.  

Considering the dispute in respect of the alleged amount 

of outstanding dues, I am but to hold that there is a cause of action for the suit. 

11. Issue No 2  :

Issue  No 2 relates to the question of maintainability of 

the suit in the present form.

Plaintiff has filed the instant suit for recovery of money. 

The defendant despite  raising the plea of non-maintainability of the suit  has 

failed to aver as to how the suit was rendered non-maintainable.  Defendant 

failed to aver that the present suit was barred under any law of the land.  The 

instant Court exercises pecuniary jurisdiction about two lakhs and beyond.  The 

instant suit being filed for the recovery of 21 lakhs and odd, I am of the 
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measured  view  that  that  the  form  of  the  present  suit  is  proper  and  is 

maintainable in the Civil Court,  Civil Court being the appropriate forum for 

providing the relief as prayed for.

The issue is decided in the affirmative, in favour of the 

plaintiff.

12. Issue No 3 

Issue No 3 relates to the question of  bar of  limitation of 

the instant suit.

Learned counsel for the defendant submits that the instant 

suit being one for recovery of money for outstanding dues in the year 2011 and 

the instant suit being filed in the year 2010, it is a clear case of time barred debt.

Now perusal of the plaint discloses that at paragraph   3 

of the plaint, the plaintiff has averred that vide challan no. 013 dated 2.11.2007 

and invoice dated 3.11.2007  an amount of Rs. 1,68,281/- was given on credit 

by way of supply of goods of the said amount to the defendant firm.  In fact, 

plaintiff  has  averred  about  his  starting  of  the  credit  transaction  with  the 

defendant on 2.11.2007 and this is not disputed by the defendant side.  The 

instant suit is one filed on 18.11.2010.

Now, again in paragraph  4 of the plaint the plaintiff has 

averred that the defendant during the course of business had made payment on 

various amounts vide cheques and demand drafts starting from 7.1.2008.   This 

fact of payment has also been admitted by the defendant side in their written 
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statement.   In  fact,  the  repayment  of  outstanding  dues  is  admitted  by  the 

defendant, that  is,  defendant has not disputed the entire transaction of credit 

business with the plaintiff.    Apparently,  the first  payment of Rs.  2,50,000/- 

made made by the defendant on 7.1.2008 was against  the payment of entire 

outstanding  dues  cumulating  till7.1.2008.   It  is  no  where,  averred  by  the 

defendant  that the said amount was against a specific challan/invoice credit. 

Defendant  has  also  not  disputed  the  various  credit  amounts  claimed by  the 

plaintiff.  In fact, from the perusal of the paragraph 3 of the plaint the credit 

business with the defendant was a continuing one and situated thus, the bar of 

limitation would not attract  herein.   The amount  of dues from 2.11.2007 to 

17.4.2008 if calculated is within the repayment amount of Rs. 2,50,000/- which 

payment was made in the year 2008.  In fact, the liability against the dues till 

17.11.2007  stood covered.   Thereafter   in respect of the liability/outstanding 

dues calculated from 30.11.2007, it is seen that the instant suit is brought about 

against the said outstanding dues within a period of 3 years reckoned therefrom. 

Hence in the above circumstances, I am but to hold that the instant suit is not 

barred by limitation.  

The  issue  is  decided  in  the  negative  in  favour  of  the 

plaintiff. 

13. Issue No 4  :

Issue  no.  4  relates  to  the  question,  whether  the  suit  is 

rendered defective for non-joinder of necessary parties.
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Defendant in his written statement averred that the suit is 

bad for non-joinder of Narayan Ch Das, Tapan Nandi, Uma Nanda Brahma who 

runs the business of the defendant no.1.    Defendant has failed to show as to in 

which  capacity  the  said  persons  run  the  defendant  no.1's  firm.   Further  the 

transaction of business took place admittedly with the defendant no.1,  firm, and 

in the said capacity  the instant suit is filed.  Further there is no evidence on 

record to show that the said persons absence would strike at  the root of the 

present case.  Hence, in the above circumstances, I am but to hold that the suit is 

not bad for non-joinder of necessary parties. 

The  issue  is  decided  in  the  negative  in  favour  of  the 

plaintiff.

14. Issue No 5:

Issue No 5 relates to the question  whether the plaintiff 

concealed the payment of Rs. 5,00,000/- on 6.3.2011.

It  is  claimed by the  defendant  that  there  is  a  payment 

from their  end to  the  plaintiff  on 6.3.2011 as  against  the  outstanding  dues. 

Apparently, the alleged amount is claimed to have been paid after the institution 

of the suit and during the pendency  of the suit. Defendant though has averred 

about such payment of dues, to the plaintiff, but has failed to lead any evidence 

that in deed such payment was ever made.  It has been claimed by the defendant 

that said amount was paid by a bank draft to the plaintiff.  But the defendant 

failed  to  produce  evidence  to  the  above  effect.   The  withholding  of  such 

evidence. more so, when it is claimed to have been done by a bank draft, only 
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leads one to take an adverse  presumption  against the defendant.  The payment 

of  Rs.  5,00,000/-  as  claimed  could  not  be  proved  by  the  defendant. 

Accordingly, I am but to hold that the allegation of concealment of payment of 

Rs. 5,00,000/- by the defendant to the plaintiff could not be established.

The  issue  is  decided  in  the  negative  in   favour  of  the 

plaintiff.     

15.  Issue No 6 :

Issue No 6  relates to the question whether the agreement 

executed  on  11.1.2011  is  binding  upon  the  plaintiff  in  view  of  its  non-

performance and where the time was the essence of the contract.

Plaintiff has filed  the instant suit on 18.11.2010.  The 

agreement alleged to have been executed in the nature of a compromise with the 

defendant during the pendency of the suit is dated 11.1.2011.   It is no where 

averred   in  the  plaint  in  respect  of  the  alleged  compromise  by  way  of 

amendment of the pleadings.

Defendant, on the other hand, had urged the fact that a 

compromise had been entered into with the defendant on 11.1.2011 and the 

entire amount of outstanding dues had been settled at Rs. 17,00,000/- and as 

against the same an amount of Rs. 12,00,000/- had been paid already. 

Defendant  through   the  plaintiff  during  the  course  of 

cross-examination  exhibited  a  document  being  Ext  14,   an  agreement  in  a 

proceeding U/S 138 of the N.I. Act in the Court of learned SDJM, Bongaigaon. 
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Besides, the above agreement there is no evidence led by the defendant that it 

had complied the terms of the agreement.  It is averred by the defendant  that 

the  alleged  post  dated  cheques  were  honoured  and  in  fact  there  had  been 

payment of Rs. 12,00,000/- against the total settled amount mentioned in the 

said compromise agreement.  But no evidence is found on record  to the effect 

that despite honouring of the cheques, the plaintiff failed to discharge his part of 

the  contract  of  withdrawal  of  the  instant  suit.   Hence,  in  the  above 

circumstances,  the  question  of  performance  of  the  contract  by  the  plaintiff 

which allegedly took place during pendency of the case does not arise.  

The  issue  is  decided  in  the  negative  in  favour  of  the 

plaintiff. 

16. Issue No7 :

Issue No 7  relates to the question of entitlement of  the 

plaintiff to  any reliefs in the suit.

Th plaintiff adduced evidence of one Manoj Bagaria who 

is constituted power of attorney holder of M/S Top Traders.   PW 1 reiterated in 

his evidence what has been averred and claimed  in the plaint and in support 

thereof PW 1 has exhibited Ext 2 to Ext 86 being the challans issued by M/S 

Top Traders in the name of defendant no.1.  PW 1 further exhibited Ext 87 to 

Ext 171 invoices issued by M/S Top Traders in the name of the defendant.  PW 

1 also proved the issuance of Ext 87 to Ext 171 by identifying his signatures on 

the said Exhibits as Ext 87(a) to Ext 171(a).  PW 1 further exhibited Ext 172, 

Ext 173 being the ledger account  (computer generated copies) for period from 
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1.4.2007 to 31.3.2008 and 1.4.2008 to 31.3.2009 respectively, maintained in the 

Books of accounts of M/S Top Traders.   PW 1 also exhibited Ext 179 being the 

certificate for the ledger accounts for the period from 1.4.2007 to 31.3.2008, 

and 1.4.2008 to 31.3.2009 respectively. 

Defence  during  cross-examination  had  disputed  the 

capacity of the PW 1 to adduce evidence in favour of the plaintiff.  But perusal 

of the  Ext 1 which is a power of attorney, discloses that PW 1 was empowered 

to depose in favour of the plaintiff and accordingly the objection of the defence 

could not be sustained.   Defence has not disputed Exts 2 to Ext 171. Defence 

though has questioned the existence of a credit agreement between the parties 

but the presence of absence of any credit agreement is immaterial for the fact 

that is an admitted position that the defendant took goods on credit from the 

plaintiff and an amount of Rs. 36 lakhs and odd remained outstanding, out of 

which some payment had been made, though the amount of payment made had 

been disputed by the defendant side. 

 Section 58  of the  Indian  Evidence Act  finds relevance 

herein which envisages  that fact admitted need not be proved.

Accordingly that the defendant took goods on credit and 

that  an amount of Rs.  36,73,045/-  remained outstanding requires no further 

proof.  Now, plaintiff had claimed that the defendant by various cheques and 

demand drafts  on various points  of time during the  year  2008 made a  total 

payment of Rs. 18,37,000/-.  The defendant, on the other hand, had claimed to 

have made payment of an additional amount of Rs.12,00,000/- besides the 
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above payment to have been made.   But neither through cross-examination nor 

by leading cogent evidence the defendant could prove that the said amount of 

Rs. 12,00,000/- in addition to the admitted payment of Rs. 18,37,000/- have 

been made to the plaintiff.  Situated thus, the plea of the defendant of additional 

payment falls short of being proved.  Accordingly, the liability of the defendant 

to make the payment of Rs. 18,35,045/- against total credit amount remained 

undischarged, and said amount remained due to the plaintiff.   This could not be 

negated by the defence.  Hence, in the above circumstances, I am but to hold 

that the defendant is to discharge the liability of the outstanding dues to the 

plaintiff.

Further, in view of my decision in issue no. 1 to 6 and the 

and the discussion in the foregoing paragraphs  of the present issue I am but to 

hold that the plaintiff is entitled to recover Rs. 18,35,045/- from the defendant 

no.1.

Plaintiff though had claimed an additional amount of Rs. 

3,30,308/-,  but  plaintiff  had  failed  to  show the  basis  on  which  the  interest 

quantified aforesaid has been claimed.  Hence, in the above circumstances, the 

said the said claim is not granted  by this Court.   In my considered view, the 

plaintiff being able to prove the outstanding  liability is also entitled to interest 

@ 14% per annum from the date of decree till realization.

The  issue  is  decided  accordingly  in  favour  of  the 

plaintiff.
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O R D E R

17. In the light of the above discussion, the plaintiff's suit is 

decreed on contest without costs.  It is hereby decreed and declared that plaintiff 

is  entitled  to  recover   Rs.  18,35,045/-  (Rupees  Eighteen  Lakhs  thirty  five 

thousand and forty five ) from the defendant no.1.

The  plaintiff   is  also  entitled  to  interest  @  14%  per 

annum  on the principal amount from the date of decree till realization.

No order as to costs is passed.

Prepare a decree accordingly.

Given under my hand and seal of this Court on the 10th 

day  of December, 2015 at Bongaigaon. 

                                                            

                                                    (Smti .M.C.Bordoloi)  

                                                         Civil Judge

                                                         Bongaigaon

Dictated and corrected by me

(Smti .M.C.Bordoloi)

Civil Judge

Bongaigaon.
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 APPENDIX

Plaintiff’s witness:

PW1-Manoj Bagaria.

Plaintiff’s exhibits:

Ext 1 -   Power of attorney.

Ext 1(a) to Ext 1(d) – Signatures of Rashmi Bagaria.  

Ext 2 to Ext 86 – Challans 

Ext  87 to Ext 171 -  Invoices.

Ext  87(a) to Ext 171(a) -    Signatures of PW 1.

Ext 172, Ext 173 – Copies of Ledger account.

Ext 174,Ext 175, Ext 176, Ext 177 – Letters.

Ext 178/Ext 14 – Certified copies of compromise agreement.

Ext  179  - Certificate for Ledger account.

Ext  179(a) – Signature of PW 1.

Defendant’s witness:  Nil

Defendant’s exhibits:  Nil

Court witness:  Nil

                                                                                  (Smti M.C.Bordoloi)

                                                                                     Civil Judge 

                                                                                        Bongaigaon            


