
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::: 
             BONGAIGAON.

Present:- Smt M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

  Sessions Case No.117 (BGN)/2014.

 U/S 366 IPC (Arising out of G.R case no.90/2014. )

  State 

 Vs.

            Mohan Singh Narayan Deb @ Tankeswar..... Accused 

         

Committed by : Smti S. Handique, Sub-Divisional  Judicial 

    Magistrate(M), Bongaigaon.

Appearance:- Mr Nazir Hussain,  Additional Public Prosecutor 

  for the  State.

  Mr. T.Kr. Das,  Advocate for the accused.

Date of Charge : 26.9.2014.   
Date of Commitment :2.9.2014.
Date of evidence : 20.3.15, 9.6.15,7.8.15, 8.9.15,19.12.15. 
Statement recorded on : 5.1.2016.
Date of argument :    26.2.2016, 10.3.2016.
Date of judgment :   14.3.2016.

                   
J U D G M E N T  

1.  One Boloram Ray resident of Bhakarivita in the district of  
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of Bongaigaon,  lodged an 'ejahar'   with the Bongaigaon Police Station on 

10.2.20141   alleging inter-alia that  on 9.2.2014 at  about 4.30 P.M the 

accused Tankeswar Narayan Deb kidnapped his minor daughter Purabi Ray 

while she was taking a stroll in the neighborhood and thereafter had kept 

her confined at his house.  Hence the case. 

2. Upon receipt of the ejahar  the then Officer In-charge 

of Bongaigaon  Police Station registered a case vide Bongaigaon Police 

Station case no. 59/2014 U/S 366(A) IPC and  caused  investigation of the 

case. 

3. Upon completion of investigation,  charge sheet  U/S 

366(A) IPC  was laid against the accused Mohan Singh Narayan Deb @ 

Tankeswar  Narayan  Deb  before  the  learned  Chief  Judicial  Magistrate, 

Bongaigaon who having taken cognizance of the offence transferred the 

case  to  the  Court  of  learned  Sub-Divisional  Judicial  Magistrate, 

Bongaigaon for the future course of action. The learned Sub-Divisional 

Judicial Magistrate, Bongaigaon having secured attendance of the accused 

in the  Court  and having serviced copies  of  the case  in compliance of 

provisions of section 207 Cr.P.C, and  having found that the offence alleged 

was one exclusively triable by the Court of Sessions, committed the case 

record  to  the  Court  of  Hon'ble  Sessions  Judge,  Bongaigaon  vide  order 

dated  2.9.2014  with  due  intimation,  to  the  learned  Public  Prosecutor, 

Bongaigaon. 
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4. After having secured the attendance of the accused in 

the instant Court, this Court having found prima-facie materials  U/S 366 

IPC being made out against the accused, vide order dated 26.9.2014 framed 

a charge U/S 366 IPC against the accused, which charge the accused denied 

claiming trial.

5. Prosecution in order to establish its case examined as 

many  as  10   number  of  witnesses.   Defence  side   cross-examined the 

prosecution witnesses but declined to adduce any defence evidence. 

6. The  statement  of  the  accused  U/S  313  Cr.P.C  was 

recorded wherein the  accused reiterating his  innocence averred that  the 

victim had accompanied him on her own accord and that he had not enticed 

the victim, causing her to abandon her lawful guardianship.  

7. Heard  the learned counsels of both  sides.   Learned 

Additional  Public  Prosecutor,  Bongaigaon  submits  that  the  accused 

deserves to be convicted for he had kidnapped a minor girl  against her 

wishes.

8. Controverting  the above submissions, learned counsel 

for the accused submits that the accused is innocent and is not responsible 

for the victim's foresating  her parental house.   Learned defence counsel 

further urged that prosecution's case would not stand as the prosecution 
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evidence failed to prove the guilt  of the accused beyond all  reasonable 

doubt.  

9. Heard.  Perused  the case record. 

10. The only point for determination that has  arisen in the 

instant case is :

    The only  point for determination  is :

                     1) Whether on the 9th day of February, 2014    at about 

4.30  P.  M  the  accused  kidnapped  the  informant's  

daughter Purabi Ray,  aged about 14 years  by 

inducing her with intent that she may be compelled to 

marry the accused against her will or in order to force 

her to illicit intercourse or knowing it likely that she 

would  be  forced  to  illicit  intercourse  and  thereby 

committed  an  offence  punishable  U/S  366  IPC  ? 

11. My decision  on  the  above   point  for  determination 

alongwith reasons is given  hereinunder :

 Discussion, Decision and Reasons therefor

12.  In order to  address the point  for determination so 

framed,  let me peruse the evidence available on record. 

13. PW 1 is Boloram Ray, the informant in the instant 
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case.  PW 1 deposed that on the fateful day he and his wife had gone out 

for work and on their return home they failed to find the victim at the house 

and thereafter they searched for the victim and  being unable to find her he 

lodged the present case vide Ext 1.  PW 1 identified his signature on Ext 1 

as Ext 1(1).  PW 1 further stated that the victim girl at the relevant time was 

aged 14 years and was a student of class VIII and that he was reported by 

the accused's brother-in-law that the victim was seen in the company of the 

accused,  knowing  which  he  had  lodged  the  case  against  the  accused, 

consequent to which case police  recovered the victim from the house of 

the accused.  PW 1 identified the school transfer certificate of victim Purabi 

Ray as Ext 2 which was admitted under objection by the defence.

When put to cross-examination, PW 1 disclosed that 

the victim was a worker at a tent house and that he was on visiting terms 

with them and that the victim used to address the accused as a brother.  PW 

1 confirmed that  the victim was born in the year  2001.   PW 1 further 

disclosed that  his  daughter  accompanied the  accused when the  accused 

proposed to take her out for an outing  and that the accused had not mis-

behaved with the victim nor had he done any 'bad act' with the victim.  PW 

1 further confirmed that he had no allegations against the accused. 

14. PW 2 is Purabi Ray, the victim in the instant case. PW 

2  deposed that on the relevant day at about 4.30 P.M when she was on her 

way to a friend's place, the accused proposed to take her out for an pouting 

which proposal she had declined, whereupon the accused forcefully took 
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her to his uncle's house and thereafter having stayed there for one night the 

accused's  took her  to  his  house.  PW 2 further  stated  that  accused  had 

disclosed to her that he had brought her to his society for good but the 

victim had no intention of starting a new life with the accused.  PW 2 

further disclosed that the accused kept her confined under lock and key in a 

different house and that the accused also prevented her to make any contact 

with her parents and thereafter  she was recovered by the police.  PW 2 

disclosed that the accused did not do any 'bad act' with her. PW 2 identified 

her statement U/S 164 Cr.P.C as Ext 3 and her signature thereon as Ext 

3(1).

In her cross-examination PW 2 disclosed that she was 

acquainted to the accused about 2 ½ years prior to the alleged occurrence 

and  that  she  had  on  the  fateful  day  boarded  the  accused's  cycle  and 

thereafter they both boarded a vehicle (gari).  PW 2 also disclosed that she 

used to make contact with the accused over phone on and off and that she 

had accompanied the accused, on the belief that accused her brother.

15. PW 3 is Prativa Ray, the mother of the victim.  She 

deposed in tune with PW 1.  PW 3 also stated that her daughter was aged 

about 14 years at the relevant time.

In her cross-examination,  PW 3 failed to disclose the 

date of birth of the victim.  PW 3 disclosed that the victim had reported to 

her that the accused had taken her away using force. 
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16. PW 4  is  Bhanita  Ray  Choudhury,  the  sister  of  the 

victim girl.  PW 4 in her evidence on oath stated that on the relevant day 

she was informed by her mother that her sister Purabi Ray was lured away 

by the accused and that thereafter she had accompanied the police when 

they proceeded to recover the victim.

In her cross-examination PW 4 disclosed that she had 

not seen the occurrence as she was at her matrimonial house.  PW 4 also 

clarified that her sister had not reported to her about the alleged incident.  

17. PW 1 is Dr Minakshi Kalita who examined the victim 

girl, on being produced before her on the 17th day of February, 2014.  PW 5 

deposed that on examination of the victim she failed to find any  injury 

mark over her body or her private parts, but she had found the hymen of the 

victim to be absent.   PW 5 also failed to find any spermatozoa on the 

victim's vaginal swab.  PW 5 disclosed that the victim was below 18 years 

of age.   PW 5 identified the medical report of the victim as Ext 4 and her 

signature as Ext 4(1).

PW 5 in her cross-examination disclosed that the age 

of the victim  was given on the basis of the radiological finding, but the 

said x-ray report was not available in the case record.

18. PW 6-Dalimi Ray, PW 7-Jhon Ray and PW 8-Mina 

Ray in their respective evidence on oath deposed that they had heard that 

the daughter of the victim was taken away by the accused.  In their 
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respective cross-examination  PW6, PW 7 and PW 8 disclosed that they 

had not seen the occurrence.  PW 8 however disclosed that he was ignorant 

if the victim went on her own accord or that she was taken away by any 

person. 

19. PW 9 is Chiru Nath, who was a witness to the seizure 

of  the  school  transfer  certificate  of  the  victim from the  custody of  the 

victim's mother.  PW 9 identified the seizure list as Ext 5 and her signature 

thereon as Ext 5(1).

In her cross-examination PW 9 disclosed that she had 

given her signature at the police station. PW 9 failed to recollect if there 

was something written on the Ext 5 at the time of her putting signature or 

not. 

20. PW 10 is Annapurna Chetri, the Investigating Officer 

of the instant case.  PW 10 deposed that on  10.2.2014 consequent to the 

lodging of the FIR and registration of a case, she was  entrusted  with the 

responsibility of investigating the case, assuming which responsibility, sent 

WT messages, for recovery of the victim through out Assam,  recorded the 

statement of the witnesses, recovered the victim, caused her statement to be 

recorded U/S 164, seized the school certificate of the victim, arrested the 

accused and on completion of investigation submitted  charge sheet being 

Ext 6.   PW 10 identified her signature on the seizure list as Ext 5(2) and on 

the charge sheet as Ext 6(1).  PW 10 also identified the school transfer 

certificate of the victim as Mat. Ext 1 and the signature of the then Officer 

Contd...



(9)

In-charge of Bongaigaon Police Station on the ejahar as Ext 1(2). 

PW 10  confirmed  that  PW 2/victim had  not 

stated before her  that  the  accused had taken her  away using force and 

further confirmed that the victim had reported to her that she had informed 

her parents through phone from the house of the accused's  sister.  

21. This  in nut shell, is the available evidence on record. 

22. In the instant case prosecution has failed to examine 

any eye witness to the alleged act of kidnapping.  Accordingly in the above 

circumstances, the evidence of the victim assumes significance.  Therefore, 

the evidence of the victim is to be looked into with circumspection.  The 

victim/PW 2 had disclosed that she was acquainted to the accused about 

more than 1 years prior to the alleged occurrence and that on the relevant 

day, she was required by the accused to accompany him for an outing and 

that on her refusal to accompany him, he had used force and thereafter had 

taken her to his uncle's house.  Besides the above averment PW 2 had 

failed to disclose as to how and in what manner the accused had used force 

upon  her. Now,  it  is  also  borne  out  of  her  evidence  that  the  alleged 

occurrence took place during the day in broad day light.  PW 2 failed to 

disclose as to what had prevented her to raise a 'cry of alarm' when the 

accused as alleged had used force upon her  to compel her to  accompany 

him against her will.  Further, in her cross-examination, PW 2 had made it 

clear that she was accompanied the accused on her own will as she  had 
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worked  under the belief that the accused was her brother and that she had 

boarded the accused's bicycle on her own accord.  

In fact, in one breath PW 2 had stated that accused had 

forcefully  taken  her  away  and  again  on  the  second  breath,  taking  a 

complete uturn, she disclosed  that she had gone  with the accused on his 

bicycle.  PW 2 had in fact given a self contradictory  testimony in respect 

of the  facturn of her forceful taking  by the accused.  

Further even assuming that the accused had used force 

upon her, but since she was taken admittedly in a bicycle bicycle nothing 

could have prevented her from raising a cry of alarm had the accused used 

force to take her away.  Again PW 2 in Ext 3 which is her statement U/S 

164 Cr.P.C did not also mention about the fact of her forceful taking away 

by  the  accused.   Had  the  victim  being  forcefully  lifted,  her  foremost 

concern on recovery would have been to report about the alleged act.  But 

in  the  instant  case  victim had  not  indicated  anything  in  her  statement 

recorded U/S 164 Cr.P.C  rather  had made disclosure in respect  of  her 

voluntary leaving.  The first statement of the victim is in total variance with 

her statement on oath. 

Hence in the above circumstances, the evidence of PW 

2 becomes doubtful.  From the co-joint reading of the evidence of PW 1, 

PW 3, PW 4 and PW 10 it has   transpired that the victim was recovered in 

the company of the accused at his house.  The mere presence of the victim 

in the house of the accused could not be sufficient to establish the guilt of 

the accused in respect of the alleged kidnapping more so when  the victim's 
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evidence in respect of the alleged forceful taking away is not believable.

23. Prosecution in order to establish the age of the  victim 

girl had exhibited Mat. Ext 1 being the school transfer certificate of the 

victim which was seized in presence of PW 9 by the seizing officer-PW 10. 

Besides  the  aforesaid school  transfer  certificate  there is  no evidence in 

respect of the age of the victim girl.  The admissibility and genuineness 

said school transfer certificate was objected  to by the defence same been 

one issued after the alleged occurrence.  The prosecution failed to prove the 

genuineness of the said school transfer certificate by calling the admission 

register from the concerned school for proving the said transfer certificate. 

Mere marking of a document as an exhibit does not absolve the liability of 

the party relying on the said document to prove  the said document.

24. In  fact,  the  date  of  birth  mentioned  in  the  transfer 

certificate would have little evidenciary value unless the person making the 

entry in the said certificate is examined.  

[ Emphasis supplied (2011) 1 SCC (cri) 688 ]

25. The parents of the victim girl being PW 1 and PW 3 

also failed to disclose the date of birth of the victim girl.  Accordingly, 

prosecution failed to show that the victim was a minor at the relevant time 

so as to hold the accused guilty of 'taking away' a minor from the lawful 

guardianship of her parents, thereby to make him liable to punishment U/S 

363 IPC either. 
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26. Accordingly, I am but to hold that the evidence of PW 

2 not being  firm, evidence, same could not relied on to record conviction 

against the accused.  Prosecution has failed to establish the charge U/S 366 

IPC against the accused beyond all reasonable doubt.   Accused deserves 

the benefit of doubt. 

 O  R   D  E   R

27. In the light of the above discussions,  accused Mohan 

Singh Narayan Deb @ Tankeswar   is acquitted of charges U/S 366 IPC 

and set  at liberty forthwith. 

 The bail bond of the accused  shall remain in force 

for  a period of 6(six) months from today. 

 Given under my hand and the seal of this Court on the 

14th day of March, 2016. 

      ( M. C. Bordoloi )

              Asstt. Sessions Judge,
Bongaigaon.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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    APPENDIX

Prosecution witness :
PW 1 -     Bolo Ram Ray.
PW 2 -     Purabi Ray.
PW 3 -     Pratibha Ray.
PW 4 -     Bhanita Ray (Choudhury)
PW 5 -    Dr Minakshi Kalita.
PW 6 -    Dalimi Ray.
PW 7 -    Jhon Ray.
PW 8 -     Mina Ray.
PW 9 –    Chiru Nath.
PW 10 -   Annapurna Chetri, S.I of police. 
Prosecution exhibit
Ext 1 -       Ejahar.
Ext 1(1) –  Signature of  informant.
Ext 1(2) – Signature of S.I. Khirod Dey.
Ext 2 –      School transfer certificate of victim. 
Ext 3 -       Statement of the victim.
Ext 3(1) –  Signature of the victim.
Ext 4 -       Medical report of the victim.
Ext 4(1) -  Signature of the medical officer.
Ext 5 –      seizure list.
Ext 5(1) -   Signature of Chiru Ray.
Ext5(2) –   Signature of the I.O.
Ext 6 –      Charge sheet.
Ext 6(1) –  Signature of the I.O.

Material  Ext 1 – Nil
Defence witness- Nil
Defence exhibit -Nil

         (  M. C. Bordoloi )
    Assistant Sessions Judge,

                                                                                Bongaigaon.


