
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::: BONGAIGAON.

Present:- Smt M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

 Sessions Case No.28(BGN)2014.

 U/S 366 IPC (Arising out of G.R case no.24/2011. )

  State 

 Vs.

      Md Mazid Ali @ Abdul... Accused          

Committed by : Smti S.F.A. Zinnat, Judicial Magistrate,Ist Class,-

    Bongaigaon.

Appearance:- Mr Nazir Hussain,  Additional Public Prosecutor for the  State.

           Mr.  Pankaj Baidya , Advocate for the accused.

Date of Charge :16.6.2014.   
Date of Commitment :18.3.2014.
Date of evidence : 30.9.14,18.11.14,6.1.15,19.2.15, and 22.9.15.  
Statement recorded on : 28.1.2016.  
Date of argument :     28.1.2016.
 Date of judgment :    02.2.2016.

                   
J U D G M E N T  

1.   One Amej Ali   lodged an ejahar with the Bongaigaon 

Police Station on 23.4.2011 alleging  inter-alia that on 19.4.2011 at about 8.00 

p.m, the accused persons namely – Mazid Ali,  Atabar Rahman, Soleman Ali 

kidnapped his minor daughter Arjina Khatun,aged about 11 years when she had 
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gone out of her house to buy some provisions.  Hence the case. 

2. On receipt of the ejahar, a case vide  Bongaigaon Police 

Station  case   no.187/2011  U/S  366(A)/343/109  IPC  was  registered  and 

investigation was  caused. 

3. Upon  completion of investigation the charge sheet being 

no.  260/12  dated  8.12.2012  was  laid   against  the  accused  Mazid  Ali  U/S 

366(A) /343/109 IPC while the other FIR named accused were not sent up for 

trial,  and  they  were  accordingly  discharged  on  prayer  by  the  Investigating 

Officer.

4.  The  learned   Chief  Judicial  Magistrate,  Bongaigaon 

having taken cognizance of the offence, transferred the case record to the Court 

of learned Judicial Magistrate, Ist Class, Bongaigaon for future course of action. 

The  learned Judicial Magistrate, Ist Class, Bongaigaon  having  secured the 

attendance of the accused person in her Court and having furnished copies to 

the accused person in  compliance of the provisions of section 207 Cr.P.C, and 

thereafter having found that the case  was one exclusively triable by the Court 

of Sessions, vide order dated 18.3.2014,  committed the case record to the Court 

of  Hon'ble  Sessions  Judge,  Bongaigaon,  with  due  intimation  to  the  learned 

Public Prosecutor, Bongaigaon. 

5. Upon  receipt  of  the  case  record  from  the  learned 

Committal  Court,  the  Hon'ble  Sessions  Judge,  Bongaigaon vide  order  dated 

10.4.2014  transferred  the case to the instant  Court for trial and disposal.
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6. Having secured the attendance of the accused person in 

the instant Court and having found prima-facie materials U/S 366   IPC being 

made out against the accused  Mazid Ali, one of my learned  predecessor-in-

chair  vide order dated 16.6.2014, framed a  charge  under section 366 IPC 

against the accused, which charge was denied by the accused,  claiming   trial. 

7. Prosecution in order to prove  its case, examined as many 

as  7  number  of  witnesses  including the  Investigating Officer.    Prosecution 

prayed  for  closure  of  evidence  on  the  ground  of  the  inability  to  bring  the 

witnesses to the dock.  Considering the attending facts of the case, the prayer of 

the  prosecution  to  close  evidence  stood  allowed.  The  defence  side  cross-

examined all the prosecution witnesses barring PW 5 and  declined to   adduce 

any defence evidence. 

8. The statement of the accused persons U/S 313 Cr.P.C was 

recorded wherein the accused  averred that he was innocent and  he had  not 

played any role in kidnapping the victim girl.  The accused  further averred that 

the victim had come into his society on her own accord.  

     

9. Heard  both sides.  Learned Additional Public Prosecutor, 

Bongaigaon  submits  that   Court  shall  pass  order  of  conviction  against  the 

accused  after scrutiny of the entire case record.

10. On the other hand, learned defence counsel urged  that 

accused is innocent and that the victim and the accused are leading conjugal life 
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together. Learned counsel further urged  that accused be acquitted, prosecution 

having failed to prove the charge against the accused, beyond all  reasonable 

doubt.

11. Heard.  Perused the case record.

12. The point for determination that has arisen in the instant 

case is :

            P  oint for determination    :

                    1) Whether on 19.4.2011  at about 8.00 p.m the  accused 

   kidnapped/abducted the victim Arjina Khatun with  intent 

  that  she  may be  compelled   to marry the accused or that 

  she may be forced or seduced  to  illicit  intercourse, and  

  thereby committed an  offence punishable U/S 366   IPC ? 

13. My decision on the above point for determination is as 

follows  :

Discussion, Decision and Reasons therefor

The evidence on record is perused to address the point for 

determination so framed. 

14. PW 1 is  the informant  who deposed that on the fateful 

day at about 7/8 p.m when his daughter who had gone out  to buy a pen  failed 

to return, a search was led and during the course of search, when the accused 

was also  found to  be  absent  from his house,  he  lodged the  case  suspecting 

elopement.   PW 1 identified the ejahar lodged by him as Ext 1 and his signature 

thereon as Ext 1(1). 
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PW 1- during his  cross-examination disclosed that the 

accused and his  daughter had been  leading conjugal life ever since and that 

they also have a  child in the wedlock.  PW 1 failed to disclose his daughter's 

date of birth.  However, he denied the defence suggestion that the victim was 

aged about 18 years at the relevant time.  

15. PW 2 is  the victim in the instant case.  PW 2 deposed 

that she had love affairs with the accused much prior to the alleged occurrence 

and that on the relevant day without informing her parents she went away with 

the accused to Dhubri.  PW 2   identified her  statement recorded  U/S 164 

Cr.P.C as Ext 2 and her signature thereon as Ext 2(1). 

 PW 2  clarified  in  her  cross-examination  that  she  had 

gone with the accused on her own will and that she was aged 18 years at the 

relevant time.

16. PW 3 is  Hafizur  Rahman, the brother of the victim while 

PW 4 is Haziran Bibi, the mother of the victim.  Both PW 3 and PW 4   failed to 

disclose the victim's  date of birth though they stated that victim was aged 11 

years at the relevant time. 

17. PW 5-Jinnat Ali deposed that he had only heard about the 

accused's eloping with the victim's daughter.

18. PW 6-Nayeb Ali deposed that the victim's daughter had a 

love relationship with the accused and that on the fateful day the informant's 

daughter herself went away with the accused.  
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PW 6 in his cross-examination clarified that the defendant 

was aged about 18 years at the relevant time.

19. PW 7 is Dr Hiranmay Adhikary, who examined the victim 

on 2.6.2012 for determining her age.  PW 7 on examination of the x-ray report 

found that the age of the victim in the range 16 to 20 years. PW 7 identified the 

report based on the above findings as Ext 3 and his signature thereon as Ext 

3(1).  

20. This in nut shell is the evidence available on record. 

21. Perusal  of  the  evidence  discloses  that  prosecution  has 

failed to examine any eye witness to the alleged occurrence of kidnapping.  The 

evidence of PW2/victim therefore assumes importance.  PW 2 clarified that she 

had gone with the accused on her own accord.  There is no iota of evidence that 

the accused had implored her to accompany him or that the accused had lured 

her away.

22. Now,  in  so  far  as  the  age  of  the  victim girl,  PW 2 is 

concerned, it is seen that she had stated that her age was 18 years at the relevant 

time.  Prosecution has failed to prove any documentary evidence on record in 

respect  of   the  victim's  date  of  birth  or  her  age  at  the  relevant  time.   The 

evidence of the medical officer/PW 7 goes on to show that PW 2/victim  was 

aged between 16 to 20 years at the relevant time.  Medical evidence in respect 

of victim's age is no doubt inconclusive evidence.  But when prosecution has 

failed to lead any evidence to show that victim was a minor, that is, within 18 

years of age by adducing documentary evidence, the medical evidence is to be 
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considered.  The medical evidence when read together with the evidence of the 

victim,  only leads to the fact that the victim was above her age of discretion at 

the  relevant  time,  PW  2's  evidence  in  respect  of  her  age  remaining 

unimpeached.  When prosecution failed to show that the victim was a minor girl 

at the relevant time, on the contrary when  evidence unfolds in respect of the 

victim attaining the age of her discretion, and that of  the victim exercising  her 

will to be with the accused, the accused's cannot be held guilty of committing 

the  act  of  ''enticement''  of  the  victim  girl  to  be  away  from  her  lawful 

guardianship.  Accordingly, I am but to hold that the prosecution has failed to 

establish the charge U/S 366 IPC against  the accused beyond all  reasonable 

doubt.   Accused deserves to be acquitted. 

 The point for determination is answered in the negative. 

 O  R   D  E   R

23. In the light of the above  discussions, accused Md Mazid 

Ali @ Abdul Mazid  is acquitted of the charge U/S 366 IPC and set  at liberty 

forthwith. 

  The bail bond of the accused  shall remain in force  for 

a period of 6(six) months from today. 

 Given under my hand and the seal of this Court on the 2nd 

day of February, 2016.

              ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.
Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.                      Contd... 



(8)
 APPENDIX

Prosecution witness :
PW 1 -    Amej Ali.
PW 2 -    Smti Arjina Bibi.
PW 3 -    Hafizur Rahman.
PW 4 -    Haziran Bibi.
PW 5 -    Md Jinnat Ali.
PW 6 -    Nayan Ali.
PW 7 -    Dr Hiranmay Adhikary.  

Prosecution exhibit
Ext 1 -       Ejahar.
Ext 1(1) -  Signature of Amej Ali.
Ext 2 -       Statement of Arjina Bibi  before the Magistrate.
Ext 2(1) -  Signature Arjina Bibi.
Ext 3 -       Medical report.
Ext 3(1) –  Signatures of the Dr Hiranmay Adhikary.

Material exhibit.
Nil

Defence witness
     NIL

Defence exhibit 

NIL

          (  M. C. Bordoloi )
      Assistant Sessions Judge,

                                                                                   Bongaigaon.


