
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::: BONGAIGAON.

Present:- Smt M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

   Sessions Case No.38 (A)/2015

 U/S 366 IPC (Arising out of G.R case no.136/2011. )

  State 

 Vs.

          Anath Sarkar..... Accused          

Committed by : Md  A.Kader, Sub-Divisional  Judicial Magistrate,

   North Salmara, Abhayapuri.

Appearance:- Mrs. C. Choudhury, 

                       Additional Public Prosecutor for the  State.

  Mr. S. Alom,  Advocate for the accused.

Date of Charge : 3.7.2015.   
Date of Commitment :2.4.2015.
Date of evidence : 1.10.15,7.10.15,28.10.15.  
Statement recorded on : 30.10.2015.
 Date of argument :    30.10.2015.
 Date of judgment :   12.11.2015.

                   
J U D G M E N T  

1.  One Dinesh Ch Rava, a resident of Bamungaon, Part II under 

Abhayapuri Police Station in the  district of Bongaigaon  lodged an 'ejahar'  on 

13.3.2011 and 19.3.2011   alleging inter-alia that his niece aged about 11 years 

Contd...



(2)

had gone to school but failed to return back on the scheduled time and it was 

highly suspected that the accused had lured his niece and had taken her away to 

some other places.  Hence the case. 

2. Upon receipt of the ejahar a case  vide  Abhyapuri Police 

Station case no. 89/2011 U/S 366(A) IPC  was registered by  the Officer In-

charge of  Abhyapuri  Police station and thereafter the case was caused to be 

investigated upon.  

3. Upon completion of investigation, charge sheet being no. 

104/11 dated 30.4.2011 against the accused Anath Sarkar   was laid  before the 

learned  Sub-Divisional  Judicial  Magistrate,  North  Salmara,  Abhaypuri  who 

having taken cognizance of the offence  U/S 366(A) IPC  and having secured 

the  attendance  of  the  accused  in  the  Court  and  thereafter  having  furnished 

copies in compliance of provision of section 207 Cr.P.C, and further having 

found that the offence was one exclusively triable by the Court  of Sessions, 

committed the case record to the Court of Hon'ble Sessions Judge, Bongaigaon 

vide order dated 2.4.2015 with due intimation, to the learned Public Prosecutor, 

Bongaigaon. 

4. The Hon'ble Sessions Judge, Bongaigaon upon receipt of 

the case record from the learned  committal Court,  transferred the case record 

to the instant Court for trial and disposal. Vide order dated 3.7.2015 charge  U/S 

366   IPC was framed against  the accused Anath Sarkar which the accused 

denied claiming trial on being,  read over and explained to him.

Contd....



(3)

5. Prosecution examined as many as 8  number of witnesses. 

The defence side cross-examined all the  prosecution witnesses but  declined to 

adduce any defence evidence.

6. The  statement  of  the  accused  U/S  313  Cr.P.C  was 

recorded wherein the accused pleaded ignorance and averred that the  victim 

girl had gone to his house on her own accord and that he was not instrumental 

in taking away the the victim  girl from her lawful guardianship to his place and 

having found that the victim had turned up at his place he had given girl in the 

custody  of  village  defence  party  secretary  wherefrom  the  victim  girl  was 

recovered by the police.  The defence plea was that of total denial of guilt. 

7. Heard   both  sides.    Perused  the  case  record.  Learned 

Additional Public Prosecutor, Bongaigaon submits that the instant case is a fit 

case  for conviction as the victim girl was a minor at the relevant time and that 

she was found in the company  of the accused and that evidence on record 

conclusively proved the guilt of the accused. 

8. Learned defence counsel, refuting the above submission 

urges that the accused  is innocent and is no way connected with the offence 

alleged and that the accused cannot be booked for an offence which he had not 

committed. Learned defence counsel further urges that the  victim girl herself 

went to the house of the accused and that the accused had not even enticed the 

victim girl.  Learned counsel prays that the accused  deserves to be acquitted. 
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9. Heard both sides.  Perused  the case record. 

10. The only point for determination that has surfaced in the 

instant case is :

    The only  point for determination  is :

                     1) Whether on 18.3.2011   at about 9 A.M the accused 

kidnapped the informant's niece  aged about 11 

years  with intent that she may be compelled  to marry 

the accused  or in order  that she may be forced or  

seduced to illicit intercourse and  thereby committed an 

offence punishable U/S 366 IPC?               

11. My  decision  on  the  above   point  for  determination 

alongwith reason is given  hereinunder :

 Discussion, Decision and Reasons therefor

12.  To address the point for determination so framed It will 

be  necessary  to  peruse   the  evidence  available  on  record  and accordingly I 

proceed to do so. 

13. PW  1  is  Dr  Abani  Kanta  Sharma  who  examined  the 

victim on police requisition in connection with Abhayapuri Police Station case 

no. 89/2011 on 23.3.2011, after her recovery and on her examination found the 

age of the victim to be withing the range of  16 to 20 years .

PW 1 identified the medical report of the victim as Ext 1 

and his signature thereon as Ext 1(1) and the X-ray report of the victim as Ext 2 
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and the signature of the Radiologist as Ext 2(1).

14. PW 2-Dinesh Ch Rava,  the informant deposed that on the 

relevant day when his niece failed to return home after school  and after search 

when she could not be located, and  the accused who worked at Rubber Orchard 

near their place was also found absent on duty, he lodged the present case vide 

Ext 3.  PW 2 deposed that on the relevant time the victim was a student of class 

VII and that she was recovered from the house of the accused with the aid of the 

police  after  about  10  days  of  the  alleged occurrence.   PW 2 identified  the 

victim's school transfer certificate as Ext 4 and her birth certificate, Ext 5.  Both 

Ext 4 and Ext 5 were exhibited under objection from defence side.  

      When put to  cross-examination PW 2, disclosed that he was 

ignorant about the date of birth of the victim as she was born at Hapachara 

which was situated at  a  distance  of  10/12 KM from his  place.   PW 2 also 

admitted that he was ignorant as to what was written on Ext 4 and Ext 5 and that 

Ext 4 was secured only about 15 days prior to his deposing in the Court.  PW 2 

also  deposed that  the  accused used to  frequent  their  house  on and of.  To a 

pointed query of the defence,  PW 2 disclosed his ignorance  if the victim had 

love relationship with the accused.  He also disclosed his ignorance  whether on 

the fateful day, the victim had reached her school or not and disclosed further 

that  he  had  not  enqired  after  the  victim on  her  recovery  about  the  alleged 

occurrence.

15. PW 3 is Kalpana Rabha, the victim in the instant case.  In 

her evidence on oath, she deposed that on 18.3.2011 at about 9 a.m when she 

was on her way to school, the accused met her and proposed to take her to a 
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shop, which proposal she declined, whereupon the accused forcefully took her 

along in a bus and when she refused to board the bus the accused threatened her 

with dire consequences.  PW 3  further stated that the accused took her to a 

house of his acquaintance wherein she was made to stay, for about 4 days and 

thereafter she was recovered by the police from the house of the accused. PW 3 

stated that at the relevant time she was aged only 13 years and that she was born 

on 2.1.1999.  PW 3 identified her statement recorded U/S 164 Cr.P.C as Ext 6 

and her signature thereon as Ext 6 (1).

When put to cross-examination, PW 3 disclosed that the 

accused used to frequent her place and that there existed a cordial relationship 

with the accused.  PW 3 further disclosed that accused had forced to go her to a 

shop, situated at the Main road of Abhayapuri town and that there were many 

people at the town at the relevant time.  PW 3 further disclosed that she did not 

raise  any  hue  and  cry  as  the  accused  had  threatened  to  assault  her,  if  she 

reported anything to any co-passengers in the bus.  PW  3  also disclosed  that 

she had stated in Ext 6 that she had gone to the house of the accused on her own 

accord, as she was tutored so, by the accused. 

16. PW 4 is Arati Rabha.  She deposed in the same tune as 

PW 2.

 PW 4  in  her  cross-examination  disclosed  that  on  the 

fateful day she was at the house and that she had not seen as to how the victim 

had gone with whom.  PW 4 further confirmed that  the victim was born at 

village Hapachara and that she had stated that the victim was born on 2.1.1999 

having learnt about the same, from  the perusal of the birth certificate of the 

victim.  PW 4 failed to state the date of birth of her three daughters.
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17. PW 5-Sita Rabha and PW 6-Sushanta Rabha also deposed 

in the same tune as PW 3.   PW 5 as well as PW 6 disclosed in their respective 

cross-examination that they had not seen the alleged act of kidnapping of the 

victim by the accused.

18. PW 7 Sailen Rabha also deposed in consonance with PW 

2, PW 4, PW 5, PW 6.  PW 7 further added that after lodging of the ejahar, 

consequent to the receipt of the information by the police  that the victim was at 

Sutamari, he accompanied the police to recover the victim girl.

19. PW 8 is Haranath Das,  the Investigating Officer of the 

instant case.  PW 8 deposed that on receipt of the ejahar, the then Officer In-

charge,  Abhayapuri  Police  Station  Robindra  Deka  registering  a  case  vide 

Abhayapuri Police Station case no. 89/2011 vide U/S 366(A) IPC entrusted him 

with the  responsibility of investigating the case, receiving which  responsibility, 

he visited the place of occurrence, recorded the  statement of the witnesses, 

recovered the victim, caused medical examination of the victim, collected the 

medical report of the victim etc.    PW 8  identified the ejahar as Ext 3 and the 

charge  sheet  laid  by  Bibekananda  Sarkar  as  Ext  7  and  the  signature  of 

Bibekananda Sarkar as Ext 7(1). 

PW 8 in his  cross-examination proved the omission of 

the victim/PW 3 to state before him that the accused had forcefully required her 

to board the vehicle.  PW 8 also confirmed that PW 5 Arati Rabha had not stated 

before him during the stage of investigation that the victim was aged 11 years at 

the relevant time.  PW 8 also  proved the omission of PW 5, Sita Rabha to state 

before him that the victim had reported to him that the accused had lured her on 
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the pretext of buying something and thereafter took her by a vehicle.

20. This  in nut shell, is the available evidence on record. 

21. The accused in the instant  case stands charged U/S 366 

IPC.  The offence  U/S 366 IPC contemplates the following essential ingredients 

- (i) Kidnapping or abducting a woman ;

(ii) Such kidnapping or abducting must be – 

(a) with intent that she  may be compelled or knowing it 

to be likely that she will be compelled to marry any person against her will ; or 

(b) in order that she may be forced or seduced to illicit 

intercourse or knowing it to be likely that she will be forced or seduced to illicit 

intercourse ; or 

(c)  by  means  of  criminal  intimidation  or  otherwise  by 

inducing  any woman  to  go  from any place  with  intent  that  she  may be  or 

knowing that she will be, forced or seduced to illicit intercourse.

22. In fact, the intention of the accused is the basis and the 

gravamen of an offence U/S 366 IPC.  If the accused kidnapped or abducted a 

woman with the necessary intent detailed in section 366 IPC, the offence is 

complete, whether or not the accused succeeded in effecting his purpose, and 

even if, in the event the woman consented to the marriage or illicit intercourse 

taking place.   In fact,  the unlawful intention, envisaged in section 366 IPC, 

must  be  present  on  the  point  of  abduction  or  kidnapping for  completion  of 

offence U/S 366 IPC. 

23. Now,  having understood  the law relating to the offence 
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U/S 366 IPC when we look into the evidence available on record especially that 

of the victim, it is no where found in the evidence of the victim that the accused 

had intended to compel her to marry him or had forced her to illicit intercourse. 

There is not even a whisper in the evidence of PW 3/victim that she was forced 

to illicit intercourse by the accused and that by his conduct, the accused had 

disclosed his intention of seducing her.  The victim had also not testified in 

respect of any act of preparation by the accused for seducing her.  Therefore, the 

basic requirement viz intention of the accused  for seduction of the victim etc, 

for establishing the charge U/S 366 IPC against the accused is found absent on 

the evidence on record. 

24.  PW 2 to PW 7 barring PW 7 had disclosed that they had 

lodged the ejagar against the accused on mere suspicion as they had also failed 

to locate the accused at the relevant day at his place of work.   Now,coming to 

the evidence of PW 7 it is seen that the victim was recovered from the  house of 

the VDP secretary of village Sutamari.  Situated thus, the finding of the victim 

at the house of the accused also could not stand established. 

25.  Now, again visiting the evidence of PW 3/victim, it  is 

seen that she had testified that the accused had at first lured her to accompany 

him to a shop and thereafter on her refusal to the proposition the accused forced 

her  to  board  the  bus.   PW 3 failed  to  indicate  as  to  how the  accused  had 

threatened her with dire consequences.  There is nothing in her evidence to the 

effect  that  the accused had used forced by show any weapon.  Besides the 

averment that she was forced and threatened with dire consequences there is no 

explanation as to how the accused had put her under fear compelling her to keep 
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mumb.  The failure of the PW 3 to raise any hue and cry and also to report about 

her alleged forceful kidnapping by the accused, without having detailed as to 

what  prevented her  from raising a cry of alarm,  makes her evidence shaky, 

more so in view of her statement U/S 164 Cr.P.C that she had accompanied the 

accused on her own sweet will.  The omission of the victim to report to the 

Investigating  Officer  that  the  accused  had  forced  her  to  board  the  vehicle 

against her will  soon after recovery, takes her evidence to the realm of doubt as 

a victim if was under threat and confinement immediately after her recovery 

would report about the aggressor to the police and would  not keep mumb. 

26.  Hence, in view of the sketchy evidence of PW 3, it would 

not be prudent to record conviction against the accused. 

27.  Further more the school transfer certificate and the birth 

certificate which had been disputed by the defence has not been proved by the 

prosecution by calling the issuing authority.  Ext 5 which is the victim's birth 

certificate discloses her place of birth to be Bamungaon while it is an admitted 

fact  that  the  victim  was  born  at  village  Hapachara.   Hence,  in  the  above 

circumstances, Ext 4 and Ext 5 not being proved is not relied on.  The alleged 

minority of the victim also stands short of being proved.  

28. As stated above, the evidence of PW 2 to PW 7, they not 

being eye witnesses to the alleged occurrence, could not come to the aid to the 

prosecution.  The evidence of PW 3/victim   as discussed above, also  cannot be 

wholly relied on. 
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29.  Hence, in the above circumstances, I am but to hold that 

the  prosecution  has  failed  to  establish  the  charge  U/S  366  IPC  against  the 

accused beyond all reasonable doubt.   Accused deserves the benefit of doubt. 

 O  R   D  E   R

30. In the light of the above discussions,  accused   Anath 

Sarkar  is acquitted of charges U/S 366 IPC and set  at liberty forthwith. 

                    The bail bond of the accused  shall remain in force  for  a 

period of 6(six) months from today. 

   Given under my hand and the seal of this Court on the 

12th day of November, 2015. 

          ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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APPENDIX

Prosecution witness :
PW 1 -     Dr Abani Kanta Sharma.
PW 2 -     Dinesh Ch Rava.
PW 3 -     Kalpana Rabha.
PW 4 -     Arati Rabha.
PW 5 -    Sita Rabha @ Chiitra Rabha.
PW 6 -    Sushanta Rabha.
PW 7 -    Sailen Rabha.
PW 8 -    Haranath Das, S.I.
Prosecution exhibit
Ext 1 -       Medical report.
Ext 1(1) –  Signature of Dr Abani Kanta Sarma.
Ext 2 –      X ray report.
Ext 2(1) -  Signature of Dr H. Adhikari. 
Ext 3 -       Ejahar.
Ext 3(1) –  Signature of Dinesh Ch Rabha.
Ext 3(2) –  Signature of Rabindra Kr Deka.
Ext 4 -       School certificate of the victim.
Ext 5 –      Birth certificate of victim.
Ext 6 –      Statement U/S 164 Cr.P.C.
Ext 6(1) –  Signature of the victim. 
Ext 7 –       Charge sheet
Ext 7(1) –  Signature of Bibekananda Sarkar. 

Materials Ext 1 – Nil
Defence witness- Nil
     
Defence exhibit -Nil

      (  M. C. Bordoloi )
  Assistant Sessions Judge,

                                                                                Bongaigaon.


