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HEADING OF JUDGMENT ON APPEAL.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE, BONGAIGAON.

Present :- Smti M.C. Bordoloi.
      Civil Judge,
      Bongaigaon.

Wednesday, the 23rd day of  February, 2016.

Title Appeal No. 16  of 2013.

1.Ismail Hussain @ Miah                        
S/O Late Ekram Miah.
Village Nambarpara, Part II
P.S. Abhayapuri, Dist – Bongaigaon. 
2. Abdus Salam,
S/O Ismail Hussain @  Ismail Miah  
Village Nambarpara, Part II
P.S. Abhayapuri, Dist – Bongaigaon.
3.Musttt Suria Khatun.
W/O Abdus Salam,
Village Nambarpara, Part II
P.S. Abhayapuri, Dist – Bongaigaon.

    Appellants

                         V E R S U S
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1. Meherun Nessa,
W/O Late Kamal Hussain,
D/O Late Afsar udin Miah.
Vill : Balikuri,
P.S. Baghbor,
Dist : Barpeta.
2. Mustt Meherjan Nessa,
W/O Amir Hussain,
D/O Late Afsar uddin Miah,
Vill :Nambarpara Part II
P.S. Abhayapuri,
Dist : Bongaigaon.
3. Mustt Suji Khatun,
W/O Darag Ali,
D/O Late Afsar udin Miah.
Vill : Mandia,
P.S. Baghbor,
Dist : Barpeta.
                                                                         Respondents

 The appeal coming for final hearing  on (Give date or 
dates) 25.01.2016 in the presence of :-

   

Mr. M.Rahman,                                                    Advocate for Appellants

Mr.  S.Kr Sarkar,                                                Advocate for Respondents

And having stood for  consideration  on  the  23rd day  of 

February, 2016  the Court delivered the following Judgment :-

           

           T.A. 16/2013.

  ::: J U D G M E N T :::

1.  Challenge in this appeal is made to the  judgment dated 

16.9.2013  and decree dated 24.9.2013 passed by the learned Munsiff, North 
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Salmara,  Abhayapuri   in Title  Suit  no. 80/2006 wherein and whereunder the 

plaintiff's suit was decreed partly without costs. 

2. Being  aggrieved  by  the  judgment  aforesaid,  the 

defendants  in  the  Title  Suit  No.  80/2006  has  preferred  the  present  appeal 

impugning the  judgment.

3. Upon receipt of the memorandum  of appeal, one of my 

learned predecessor-in-chair while directing the notices upon the respondents 

requisitioned the case record of Title Suit No. 80/2006 from the Court of the 

learned Munsiff, North Salmara, Abhayapuri.  The case record so received on 

requisition is perused. 

4. The facts leading to the instant appeal, is narrated briefly 

hereinafter :

Plaintiff's case

That  the  plaintiffs  filed Title  Suit  bearing No.  80/2006 

pleading  inter-alia  that  a  plot  of  land  measuring  7  bighas   which  has  been 

described in the schedule to the plaint in schedule A(i) to A(vii) was owned and 

possessed by the father of the plaintiffs late Afsar Ali who expired in the month 

of March, 1983 leaving behind the present plaintiff and a wife namely Amena 

Khatun  to  inherit  the  intestate  properties.   That  after  the  death  of  the 

predecessor-in-interest,  the  plaintiffs  alongwith  their  mother  Amena  Khatun 

became the joint owners of the suit land and that they had been enjoying the 

same  jointly  and  peacefully  and  that  the  during  the  course  of  such  joint 

possession plaintiff no.1 being Meherun Nessa sold a plot of land  measuring 2 

kathas 10 lechas to her mother Amena Khatun and delivered possession thereof 
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to said Amena Khatun.  Similarly plaintiff no. 2 and 3 also transferred the land 

measuring 1 bigha in favour of one Ismile Ali being the defendant no.1 while 

the remaining portion of land, after such transfer, that is, 5 bighas 2 kathas 10 

lechas remained under the possession of Amena Khatun for and on behalf of the 

present plaintiffs and herself and that out of the said  5 bighas 2 kathas 10 lechas 

of land, 1 bigha 10 lechas,  was possessed as the  homestead land while  the 

remaining  4 bighas 2 kathas of land  was cultivated upon through defendant 

no.1 who was an 'adhiar' under Amena Khatun.  It was the further case of the 

plaintiff   that  being  influenced  and  induced  by  defendant  no.1  said  Amena 

Khatun sold a plot of land measuring 3 bighas 4 kathas 15 lechas  to defendant 

no.1 vide registered sale deed no. 1706 dated 4.9.1992 and the rest 1 bigha 10 

lechas of land was possessed by Amina Khatun and after her death on 5.11.1994 

plaintiff no.2  started  residing thereon. It was alleged that the defendant no. 1 

collusively recorded  1 bigha 10 lechas of the homestead land of the plaintiffs in 

the name of one Abdus Salam who was the brother of Amena Khatun without 

the knowledge and consent of the plaintiffs who in turn had sold the same to 

defendant no.1 vide registered sale deed 623 dated 9.3.2005, though the suit 

land was still under the possession of the plaintiff.  It was further alleged that 

defendant no.1 after having caused mutation of the records of the suit land in 

the name of the defendant no. 6  inducted the defendant no.5 and 6  into the part 

of  the  homestead  land  in  the  month  of  January,  2005   and  since  then  the 

defendant no. 5 and 6 had been illegally and forcibly occupying the alleged 

encroached portion of the  suit land. It was alleged that defendant no.1, 5 and 6 

had  been  threatening the  plaintiff  no.2 to  vacate  the  suit  land,  under  which 

circumstances the plaintiffs were  compelled to file the suit claiming for a share 

in the un-partitioned properties of their predecessor-in-interest.  Plaintiff  had 
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prayed for a declaration that they are entitled  6 bighas 12 ½ lechas of land out 

of the suit land and that Amina Khatun is entitled to 1/8 share in the suit land, a 

declaration that sale deed no. 1706 dated 4.9.1992 and sale deed no. 623 dated 

9.3.2005 are illegal, ineffective and liable to be cancelled, a decree  for recovery 

of khas possession over the suit land, decree for declaration that Mutation case 

no.  125/225-2000-2001  and  order  dated  18.4.2002  in  Mutation  case  no. 

124/2001 are illegal, a decree for permanent injunction alongwith costs of the 

suit. 

5. Defendant's case

The defendant no. 1, 5 and 6 contested the suit by filing 

their joint written statement.  In their written statement the defendants raised the 

pleas  of  absence  of  cause  of  action,  under  valuation,  non-joinder  etc.   The 

defendant disputing the identity of the suit land on the ground that boundary of 

the suit land not being shown in the schedule of the  plaint averred that the 

original  owner  Afsar  Uddin  made  a  WILL in  the  name of  his  wife  Amina 

Khatun, whereby he bequeathed land measuring 1 bigha 15 lechas covered by 

khatian no. 80, dag no. 176 and land measuring 1 bigha 15 lechas covered by 

khatian 133 , dag no. 184 to his wife.  The defendants denying the plaintiff's 

case averred that said plaintiff no.1 sold land measuring 3 kathas 15 lechas by 

registered sale deed no. 5116 on 22.12.1984 with the consent of other co-sharers 

to Amena Khatun which land was covered by khatian no. 132, dag no. 185.  The 

defendant further averred that plaintiff no.2 sold her share of land measuring 2 

kathas  10  lechas  covered  by  khatian  no.  21   to  the  defendant  no.1  vide 

registered sale deed dated 10.3.1986 and delivered possession thereof and that 

plaintiff no.3 also sold her share of land to defendant no.1.  The defendant 
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denying the possession of Amina Khatun for and on behalf of the plaintiff in 

respect of 5 bighas 2 kathas of land averred that Amina Khatun offered to sell 

her land to defendant no.1 and 6 for a consideration of Rs. 4000/- in presence of 

villagers on 4.9.1992 and that after receiving the consideration amount Amina 

Khatun  executed  a  sale  deed  bearing  no.  1706  dated  4.9.1992 in  favour  of 

defendant no.1 and 6 and also delivered possession of the land to the purchasers 

and accordingly the name of defendant no.1 and 6 were recorded in the records 

of rights and since their purchase  land was under continuous and exclusive 

possession of the plaintiff.   It  was also  averred that  Amina Khatun was the 

owner  and  possessor  of  1  bigha  10  lechas  of  land  covered  by  dag  no. 

767/542/181, patta  no.  53/81 and that  she died leaving behind no issue and 

accordingly  Abdul  Sobahan  Talukdar  being  the  brother  of  Amina  Khatun 

inherited the 1 bigha 10 lechas of homestead land , which he had   offered to sell 

to the  defendant no.1, and accordingly for consideration of Rs. 3000/- sale deed 

on 9.3.1995  was executed in favour of the defendant no.1, and since then the 

defendant no.1 and defendant no. 6's names  had been mutated in respect of the 

purchased land, purchase vide sale deed no. 623.  The defendant denying the 

plaintiff''s  case  of  alleged  encroachment  averred  that  they  have  been  in 

possession by virtue of their own right and accordingly prayed for dismissal of 

the plaintiff's case.

6. Upon  perusal  of  pleadings  the  then  learned  Munsiff, 

North Salmara, Abhayapuri  vide order dated 25.5.2009 framed 5 numbers of 

issues for adjudication which are given hereinunder :
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Issues

1)Whether the plaintiffs are entitled to get 6 bighas 12 ½  

lechas of land out of the suit land and late Amina 

Khatun is entitled to get 4 katha 7 ½ lechas of land out 

of the suit land  ?

2) Is the sale deed No. 1706 dated 4.9.1992 and sale  

deed no. 623 dated 9.3.1995 are illegal, ineffective and 

liable to be cancelled ?

3) Is the order of A.S.O Srijangram circle, Abhayapuri 

passed on 18.4.2002 in mutation case no. 125/225-2000-

01  and  order  dated  18.4.2002  in  mutation  case  no.  

124/01 are illegal/ineffective and liable to be set aside ?

4) Is the plaintiff is entitled to get a decree for  recovery  

of khas possession of the suit land ?

5) What relief(s) the parties is entitled ?

7.             Both sides adduced oral as well as documentary evidence. 

Either  party  cross-examined  each  other  witnesses.   Learned  Munsiff  upon 

perusal of materials on record vide judgment and order dated 16.9.2013 decreed 

the plaintiff's suit partly without costs.

8. It is this judgment which is impugned in the present 

appeal.  The appellants side  assailed the impugned judgment  on the following 

grounds amongst others.
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G R O U N D S

a) That the learned trial Court erred both in law as well  

in facts, by decreeing the plaintiff's suit ;

b) That the learned trial  Court failed to appreciate the 

evidence on record in its proper perspective ;

c) That the learned trial Court failed to settle the issue in 

the context of the pleadings of the parties and further failed to independently  

decide each issue so framed ;

d) That the judgment passed by the learned trial Court is  

liable to be set aside not being tenable in the eye of law.

9. Heard  both sides.   Learned counsel  for   the  appellant 

submits that the plaintiff's suit was hopelessly barred by limitation and that the 

learned  trial  Court  had  failed to  appreciate  the  said fact  and went  ahead to 

decree  the  suit  which  was  unjustified  and  accordingly  the  same  warrants 

interference.

10. Learned counsel for the respondents side supporting the 

impugned  judgment  averred  that  the  case  may  be  remitted  back  for  fresh 

decision if the Court deems, that an issue in respect of limitation be framed for 

adjudication. 

11. Heard.  Perused the case record.
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12. The  following  point  has  arisen  for  adjudication  in  the 

instant appeal :

Point for determination

(1)  Whether the judgment dated 16.9.2013 and decree  

dated 24.9.2013 passed by the learned Munsiff,  North  

Salmara, Abhayapuri in Title Suit no. 80/2006 is sound  

in law and or whether the same requires  interference ?

13. My decision on the above point for adjudication is given 

hereinunder :

DISCUSSION, DECISION AND REASONS THERE FOR 

Perusal  of  the  pleadings  of  the  parties  especially  the 

written statement of the defendants discloses that defendants have disputed the 

identity of the suit  land and has also disputed the quantum of the suit  land. 

Defendants have also raised the plea of limitation.  Defendants averred that a 

the sale deed no. 1706 dated 4.9.1992 and sale deed no. 623 dated 9.3.1995 

though had been challenged in the suit filed in the year 2006, for which the suit 

is barred by the law of limitation.  Defendants have also raised the question of 

saleability right of Amena Khatun to  Abdul Sobhan Talukdar to dispose of the 

suit property. 

But the learned trial Court failed to make any decision in 

respect of the above points so raised  by framing  any issue for adjudication or 

in the context of other issues.  

Hence the aforesaid points  not being taken note of while 

setting issues, the real controversy between the parties remained in mystry. In 
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my  measured opinion, no justice would be done if the parties are not granted an 

opportunity to  defend their  cases in respect of the aforesaid pleas so raised. 

Hence,  I  deem  it  fit  to  frame  the  following  additional  issues  for  proper 

adjudication and further remand the case to the learned trial Court below for 

deciding  the  matter  afresh  according  opportunity  to  the  parties  to  adduce 

evidence if they desire so  in respect of the issues so framed.

Additional Issues 

(1) Whether the suit land is identifiable ?

(2) Whether the suit is barred by limitation ?

(3) Whether Amena Khatun had the saleable right to sale 

land measuring 3 bighas 4 kathas 15 lechas to the 

defendants and whether the Abdul Sabhan Talukdar had 

right  to  sale  the  land measuring 1 bigha 10 lechas to  

defendant no. 1 ?

Accordingly,  in the above circumstances, the impugned 

judgment  requires interference from this Court and accordingly the same is set 

aside.  Considering that the instant case is an old pending, the learned trial Court 

is directed to make endeavour to dispose of the case within a period of 4 (four) 

months from the date of receipt of the case record.

14. O      R     D     E     R

In the light of the above discussions, the appeal stands 

allowed  on contest without costs.  The judgment dated 16.9.2013 and decree 

dated 24.9.2013 of the learned trial Court in Title Suit 80/2006 is set aside.

The case is remitted back to the learned trial Court for 

deciding the matter afresh according opportunities to the parties to adduce 
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evidence if they desire so, in respect of the additional issues so framed.  

Considering that the instant case is an old pending, 

the learned trial  Court  is directed to  make endeavour to dispose of the case 

within a period of 4 (four) months from the date of receipt of the case record.

        Parties  to bear their own costs.

       Send down the case record of Title Suit No.80/2006 

with a copy of this judgment to the learned Court below. 

       Given under my hand and the seal of this Court on 

this 23rd day of February, 2016. 

        (  M. C.Bordoloi )
                       CIVIL JUDGE,
                       BONGAIGAON.

 Dictated & corrected by me,

( M.C. Bordoloi )
Civil Judge,
Bongaigaon.


