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HEADING OF JUDGMENT ON APPEAL.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE, BONGAIGAON.

Present :-  Smti M.C. Bordoloi.
       Civil Judge,
       Bongaigaon.

Friday, the 29th day of April, 2016.

Title Appeal No.17 of 2014.

1.Md Rostom Ali,                       
S/O Late Darag Ali Munshi,
Resident  of vill Kabaitary Part IV
P.S. Jogighopa.
Dist – Bongaigaon. 

              
Appellant.

 V E R S U S

1.Legal heirs of late Samsul Alam.
S/O Late Darag Ali Munshi.
1.(i) Mustt Laily Bewa,
W/O Late Samsul Alam.
1(ii) Mustt Sakina Bewa.
W/O Late Samsul Alam.
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(2)

1(iii) Md Monowar Hussain @ Babu.
1(iv) Md Rafiqul Islam.
1(v) Md Safior Rahman.
1(vi) Md Safiqul Islam.
1(vii) Md Hasanur Islam @ Alam.
1(viii) Md Mehaob Alam.
(Sl No. 1(iii) to 1(viii) are sons of late Samsul Alam).
1(ix) Mustt Rehena Khatun.
1(x) Mustt Rezina Khatun.
1(xi) Mustt Aliza Khatun.
1(xii) Mustt Narzina Khatun.
1(xiii) Mustt Samina Khatun. 
(Sl no. 1(ix) to 1(xiii) are all daughters of late Samsul Alam)
All are residents of vill-Kabaitary, 
P.S. Jogighopa. Dist- Bongaigaon
2. Md Motior Rahma.
S/O Late Samsul Alam.
Residents of vill-Kabaitary, 
P.S. Jogighopa. Dist- Bongaigaon.                               The respondents.

A  N  D

Legal heirs of late Dilbar Ali.
1. Nariam Nessa (wife).
2. Nasiran Nessa (wife).
3. Nur Baksha (son).
4. Aktar Hussain (son).
5. Afsar Ali (son).
6. Ansar Ali (son).
7. Surat Ali(son).
All are resident of village Kabaitary.
P.S. Jogighopa, Dist – Bongaigaon.
8. Pinzira Khatun (daughter).
W/O Rasid Ali.
Vill – No. 5 Char.
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P.S. Pancharatna River,
Dist – Bongiagaon.
9. Monzila Khatun (daughter).
W/O Mainal Haque.
Vill no. 5 Char.
P.S. Pancharatna River,
 Dist – Bongaigaon.  
10. Rahima Khatun (daughter).
W/O  Sarbosh Ali.
Vill – Ambari.
P.S. Beguwan.
Dist – Goalpara,
11. Anwara Khatun.
W/O Late Darag Ali Munshi.
Vill Kabaitary.
P.S Jogighopa,
Dist – Bongaigaon.                                                The proforma respondents 

The appeal coming for final hearing  on (Give 
date or dates)  8.4.2016  in  the presence of :-

   

Mr. P. Sarma,                                      Advocate for Appellants

Mr.  S.Kr Sarkar                                Advocate for Respondents

And having stood for consideration on the 29th day of 

April, 2016  the Court delivered the following Judgment :-

  

Contd....



(4)                     T.A. 17/2014.

     ::: J U D G M E N T :::

1. Challenge in this appeal is made against the judgment 

and order dated 8.05.14 and decree dated 13.06.14 passed by the learned 

Munsiff  North  Salmara,  Abhayapuri  in  Title  Suit  case  no.   22/2002 

whereby  and  whereunder  the  learned  trial  Court  had  dismissed  the 

plaintiffs suit om contest. 

2. Being highly aggrieved by the aforesaid judgment of 

dismissal,  the  plaintiff  in  Title  Suit  case  no.  22/2002 has  preferred the 

present appeal impugning the aforesaid judgment.

3. Upon receipt of the memorandum of appeal, having 

admitted the appeal being filed within time, one of my learned predecessor-

in-chair  while requisitioning the case record from the Court  of Learned 

Munsiff  North  Salmara,  Abhayapuri  also  issued  notices  upon  the 

respondents. Respondent No 1(3) to 1(13) and respondent No. 2 contested 

the appeal while respondent No. 1(1) and 1(2) and proforma respondents 

No. 12(11) failed to enter appearance despite notice and accordingly appeal 

proceeded ex-parte against the respondent No. 1(1), 1(2) and the proforma 

respondent No. 12(11)vide order dated 5.05.15.

4. Case  record  received  on  requisition  is  perused 

carefully. 

5. The brief facts  leading to the instant appeal is narrated 

hereinunder.
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    Plaintiffs case

It is  the plaintiff's  case that  the plaintiff   purchased 

land measuring 2  bighas 2 kathas 17 ½ lechas being the A scheduled land 

between the year 1973-75 by various sale deeds from his father and got 

delivery  of  possession  of  the  purchased   land  on  the  date  of  purchase 

wherein  he  had  constructed  his  dwelling  house  and  had  also  planted 

various  tress  thereby  converting  his  3  kathas  of  purchased  land into  a 

homestead land  which was described as the B schedule land and while the 

remaining portion was retained as agricultural land. It was the further case 

of the plaintiff  that defendant approached  the plaintiff's in the year 1985 

with a request to allow them to reside over a portion of B schedule land, 

which request was granted by the plaintiff out of affection for his brother 

and  nephews  and  accordingly  allowed  the  defendant  to  reside  over  C 

scheduled land by making temporary arrangement, on the  condition that 

the defendant  would  vacate the same as and when the same would be 

required by the plaintiffs. It was also the case of the plaintiff that himself 

and the defendant being  in good relation till December, 2000,  defendant 

allegedly taking advantage of his  simplicity in collusion  with the Revenue 

official, having taken the signatures of the plaintiffs in some blank papers, 

caused mutation of the names of the predecessor-in-interest of the proforma 

defendant No. 1 to 10 and defendant No. 1 alongwith the name of the 

plaintiff and thereafter instituted a partition case for partitioning the 
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schedule  B land vide   partition case  no.  1/1995 and also filed another 

demarcation case vide Case No. 9/2002 for demarcation of the partitioned 

properties.. It was alleged that the defendant no. 1 (since deceased) and the 

predecessor  in  interest  of  the  proforma  defendant  and  Anwora  Khatun 

obtained the order  of partition of the schedule B lands by exercising fraud 

on the plaintiff and it was anticipated  that the schedule properties would be 

demarcated at any point of time by raising concrete construction,  under 

which circumstances the plaintiff required the defendant on 16th  May, 2002 

to vacate the suit land but to no avail. Hence the plaintiff instituted the suit 

bearing  Title  Suit  No.  22/2002  seeking  a  declaration  of  his  right  title 

interest over the  schedule land and decree of recovery of the suit property 

by  demolition of  any  structure  standing thereon,   a  further  decree  for 

setting  aside the order in partition case no. 1/1995 and demarcation case 

no. 9/2002, a decree for correction of record and for  permanent injunction 

alongwith the costs.

            

6. Defendants case

The  defendant  and  proforma  defendants   entered 

appearance  and  contested  the  suit  by  filing  written  statement.  In their 

Written Statement, the defendants raised the pleas of non maintainability, 

bar  of  limitation,  under  valuation, absence  of  cause  of  action  etc.  The 

defendant  denying  the  plaintiff  case  of  permissive  occupation  of  the 

schedule land averred that land measuring  3 kathas described in schedule 

B land to the plaint had been in their occupation since 40/44 years by 
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constructing  permanent dwelling house there on and by growing valuable 

tress openly, peacefully, continuously within any interruption and that the 

defendant  had  come  into  the  suit  the  plaint  since  the  time  of  their 

predecessor-in-interest as it had  fallen into the  share of their predecessor-

in-interest.   The defendant  further  denied the  plaintiff's  case  of  alleged 

mutation of land record by playing  fraud on the plaintiff and averred that 

the suit land was partitioned pursuant to order in Case no. 1/1995 with the 

full   knowledge of all  the legal heirs of Darag Ali Munshi and Jaheran 

Nessa.   The  defendant  prayed  for  the  dismissal  of  the  plaintiff's  suit. 

Defendant no. 1(1) to 1(13) also filed further written statement reiterating 

the pleas taken up in the former written statement filed averring  further, 

that they had been in possession of the suit land for more than 50/55 years. 

 

7. Upon perusal of the pleadings and upon hearing the 

learned counsels of both sides the then learned Munsiff, North Salmara, 

Abhayapuri  vide  order  dated  7.8.2006  framed  following  issues  for 

adjudication.

Issues:    

i) Whether there is cause of action for the suit ?

ii) Whether this suit is maintainable in its present form in law 

and facts ?

iii) Whether the suit is barred by law of limitation ?

iv) Whether the suit is under valued and under stamped ?
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v) Whether the plaintiff has right, title, interest and possession  

over the suit land ?

vi) Whether  the  orders  in  partition case  no.  1/95  and 

demarcation case no. 9/02 fraudulent and illegal ? 

vii) Whether  the  defendant  has  right,  title,  interest  and 

possession  over the suit land ?

viii) Whether the plaintiff is entitled to the reliefs prayed for in  

this suit ?

ix) What relief(s) the plaintiffs are entitled ?

8. Both  sides  adduced  oral  as  well  as  documentary 

evidence.  

9. Upon perusal of the materials available on record, the 

Learned  Munsiff  North  Salmara,  Abhayapuri  vide  judgment  dated 

8.05.2014,  non suited the plaintiff. 

10. It is this judgment that is impugned in the present 

appeal.   The  appellant  has  assailed  the  judgment  aforesaid on the 

following grounds amongst others.
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G R O U N D S

1) That the learned trial court failed to follow the Provisions of Order  

20  Rule  5  of  the  Code  of  Civil  Procedure  while  passing  the 

impugned judgment. 

2) That the judgment passed by learned trial court  is bad in law and 

liable to be set aside.

3) That the learned trial court passed the judgment in a mechanical  

manner causing mis-carriage of justice for which is same is liable  

to be set aside.

Arguments 

11. Heard  the  learned  counsel  for  both  sides.  Learned 

counsel  for  the  appellant  side  reiterating  the  grounds  taken  up  in  the 

memorandum of appeal submitted that the impugned judgment suffers from 

illegally as the same was passed in gross violation of the mandate of Order 

20 Rule 5 CPC. Learned counsel urged that the learned trial court failed to 

appreciate the fact that the defendant were in  permissive possession of the 

suit land  under the plaintiff and instead laid undue importance  on the 

evidence of PW 1 that is  who had only made a stray sentence that the 

exhibited documents were not related to the disputed land. Learned counsel 

referring  to  a  petition  being  No.  2262/2015 filed  in  the  instant  appeal 

granted in favour of the defendants, urged that the matter may be remanded 

back for fresh trial to the learned court below to provide an opportunity to 

the plaintiff, to adduce evidence in respect of the setting side of the order of 
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mutation in the Revenue appeal and thereby enabling them to aid the Court 

in the arrival of just decision.  

Learned counsel for the respondent side refuting the 

above submissions, and supporting the impugned judgment submitted that 

same is a proper judgment witht  sound reasoning and does not warrant 

interference.  Learned  counsel  further  submitted  that  the  judgment 

impugned. Though is written dubbing all the  issues together, yet it is based 

on sound reasoning and therefore does not merit interference in appeal.

12.  Heard.  Perused the case record.

13. The  point  for  determination  that  has  arisen  in  the 

instant appeal is as follows:

Point for determination.

1) Whether  the  judgment  and  order  dated  8.05.14  passed  by  the 

learned  Munsiff  North  Salmara,  Abhayapuri  in  Title  Suit  No. 

22/02  is  sound in  law and facts  or  whether  it  lacks  propriety,  

warranting interference in appeal?

 

14. My  decision  on  the  above  point  for  determination 

along with reasons is given herein under.

                     DISCUSSION, DECISIONS AND REASONS THERE FOR: 

Perusal of the impugned judgment discloses that the 

learned Court had clubbed together issue no. 1, 2, 3 and 6 together and 

further  joined issue no. 5, 8 and 9 together for discussion while passing the 
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impugned judgment.   To address the ground taken up by the appellant side 

in respect of the judgment not being in conformity with Order 20 Rule 5 

CPC it will be worthwhile to peruse the provisions of Order 20 Rule 5 CPC

Order 20 Rules 5 CPC envisages that  suits in which 

issue  have  been  framed,  the  Court  shall  record  its  finding  or  decision 

therefore,  upon each separate  issue,  unless  the  finding upon anyone or 

more of the issues  is sufficient for the decision of the suit. 

Order 20 Rules 5 CPC enjoins upon a Court, in a suit, 

in which issue have been framed, to state its finding or decision with the 

reason therefor upon each separate issue, unless the finding upon any one 

or more of the issue is sufficient for disposal of the suit. 

 Perusal of the impugned judgment nowhere discloses 

that the discussion of all the issue accept one was necessary for the disposal 

of  the  suit.   The  learned  trial  Court  addressed  all  the  issues  together 

concluding that  no evidence had been adduced in respect of the  issues, 

for which their discussion separate was not called for.  

Perusal of the judgment impugned especially at issue 

Nos 5, 8 and 9 discloses that the learned Court below had given emphasis 

on the admission of the plaintiff that the documents were not related to the 

disputed land without taking pain to look at the same.  Learned trial Court 

failed to appreciate the fact that mere stray admission of a rustic villager 

cannot be measured on the same yardstick as that of a person from a high 

society.  The folly of the learned trial Court is thus apparent, and therefore 

the argument of the learned counsel for the appellant side finds substance.   
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Again  perusal  of  the  pleadings  of  the  parties, 

discloses  that  plaintiff's  entire  case rests  on the  premises of  permissive 

occupation of the defendant.

Learned trial  Court  failed to  frame an  issue in  this 

regard.  Accordingly, the question though raised but remained unanswered, 

in the wake of the non-framing of the issue. 

In fact, the status of the defendants in the suit  land 

remained un-adjudicated.  Accordingly , the following issued is deemed fit 

to be framed in addition  to the issues already on record.

Additional Issue No.1

'' Whether the defendants are permission possessors in  

respect of the suit under the plaintiff or whether they 

have their title to the suit  land to the exclusion of  

others ? ''

Further  perusal  of  the  record discloses that  plaintiff 

has  instituted  the  suit  for  declaration  of  his  right,  a  decree  for  khas 

possession and for  setting aside  the  orders  passed in  the  Partition case 

being no. 1/1995.

Now, perusal of the partition case record which had 

been requisitioned  by the learned trial Court discloses that the petitioners 

in  the  partition  case  being Samsul  Alom,  Rostam Ali,  Dilbar  Ali   had 

prayed for partition of the  suit land. Further perusal of the record  discloses 

that the partition was granted  on the basis of a no objection and on the 
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basis of Court affidavit sworn, photocopy of which was in the case record 

therein.  The xerox copy of the affidavit discloses that it was one sworn by 

one Waizuddin Ahmed and Abdul Karim  who were the co-pattadars in 

respect of the suit land who had sworn to the effect  that the suit land stood 

recorded in their name as well as in the name of Dubar Ali, Rostam Ali, 

Samsul Alom and Majibar Rahman who were the son of  Dubar Ali.    It is 

the petitioner's case that on the basis of the said mutation only the partition 

order was passed fraudulently and that his consent was not obtained and 

that he had not filed the petition for partition as claimed.  Learned counsel 

for the appellant side during the course of hearing  had submitted that the 

order of mutation was challenged in appeal and accordingly the mutation 

order was set aside and therefore the partition which was effected on the 

basis  of  the  mutation order,  can not stand in  the  eye of  law.  Learned 

counsel takes this Court  to a copy of a letter issued by the S.O., Goalpara 

intimating the A.S.O, Boitamari circle to correct the records of rights in the 

name of the plaintiff.  Learned counsel submits that the aforesaid fact has 

not been on record,  in the case record of Title Suit no. 22/2002 and this 

fact is required to be adduced in evidence to show that the alleged partition 

order was a fraudulent one and cannot be acted upon.  

Learned counsel further submits that the said order in 

appeal had come within the knowledge after the disposal of the suit vide 

impugned judgment and great prejudice would occasion if the plaintiff is 

not allowed to adduce the evidence in this regard.  Seen the copy of order 

which is annexed to the petition being no. 2282/15 filed under Order 41 
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Rule 47 CPC read with section 151 CPC.

Considering that the mutation order was the basis of 

the partition case and the petitioner/appellants had challenged  the  legality 

of the mutation entries and the partition case, therefore, in my measured 

opinion,  the  petitioner/appellants  prayer  for  adducing  the  additional 

evidence can be allowed.  

Accordingly, in the  light of the above discussion and 

framing of the additional issue, the judgment impugned is liable to be set 

aside and I do so.  The point for determination stands answered as above.

Accordingly,  the  impugned judgment  of  the  learned 

trial Court is set aside and the matter is remanded back to the learned trial 

Court  to  pass  judgment  afresh  after  permitting  the  parties  to  adduce 

respective evidence in respect of the additional issue so framed and also in 

respect  of the alleged mutation entries. 

Considering  that  the  suit  is  old  pending  one  the 

learned trial Court shall  endeavour to dispose of the case within 6 (six) 

months from the date of receipt of the same.   

15. O      R     D     E     R

In the light of the above discussions, the appeal stands 

allowed  on contest without costs. 

The judgment of the learned trial Court is set aside and 

the matter is remanded back to the learned trial Court to pass judgment 

afresh after permitting the parties to adduce respective evidence in respect 
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of the additional issue and also in respect of the  alleged mutation entries.  

Considering  that  the  suit  is  old  pending  one  the 

learned trial Court shall  endeavour to dispose of the case within 6 (six) 

months from the date of receipt of the same.   Being a case of remand, there 

is no necessity of framing a decree. 

  Send down the case record of Title Suit No. 22/2002 

alongwith a copy of this judgment to the learned Court below. 

  Given under my hand and the seal of this Court on 

the 29th day of April, 2016. 

         ( M. C.Bordoloi )
                    CIVIL JUDGE,
                    BONGAIGAON.

 Dictated & corrected by me,

 ( M.C. Bordoloi  )
 Civil Judge,
 Bongaigaon.


