
Assam Schedule VII, Form No. 133

FORM NO. (J) 3

HEADING OF JUDGMENT ON APPEAL.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE, BONGAIGAON.

Present :-  Smti M.C. Bordoloi.
       Civil Judge,
       Bongaigaon.

Thursday, the 3rd day of March,2016.

Title Appeal No.2 of 2014.

Legal heirs of deceased Kulendra Singha,
1 (a) Nalini Kr Singha,
   (b) Baldev Singha,
   (c) Kartic  Singha,
   (d) Dibakar Singha,
   (e) Hitesh Singha,
All are sons of  Late Kulendra Singha,
R/O Borsongaon, P.O. Mulagaon.
P.S. & Dist – Bongaigaon. 

  Appellants.

V E R S U S

1.Smti Parbati Singha.
W/O Late Satyendra Singha,
2. Sri Nirad Singha.
S/O Late Satyendra Singha.

Contd...



(2)
3. Smti Mamani Singha,
D/O Late Satyendra Singha.
4. Smti Beena Singha,
D/O Late Satyendra Singha.
All are R/O of Borsongaon,
P.O. Mulagaon.
P.S.& Dist – Bongaigaon.               
5. Smti Reena Singha (Ray)
W/O Sri Tripen Ray
D/O  Late Satyendra Singha.
R/O Jelkajhar.
P.O. Mulagaon.
P.S.& Dist – Bongaigaon.

  Defendants.

 The appeal coming for final hearing  on (Give date or 
dates)  01.02.2016 in the presence of :-

   

Mr.P. Sarma                                                       Advocate for Appellants

Mr.H.Das                                                           Advocate for Respondents

And having stood for consideration on the 3rd day of 

March, 2016,  the Court delivered the following Judgment :-

           

           T.A. 2/2014.

     ::: J U D G M E N T :::

1.  The present appeal is directed  against the  judgment 
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dated   13.12.2013  and decree dated 18.12.2013 passed by the learned 

Munsiff, Bongaigaon  in Title Suit no. 10/2010 wherein and whereunder 

the  learned trial Court,  has dismissed the plaintiff's suit while decreeing 

the counter claim.

2. Being highly aggrieved, the original plaintiffs in Title 

Suit  no.  10/2010   as  appellants   had  preferred  the  present   appeal 

impugning the judgment aforesaid. .

3. One  of  my  learned  predecessor-in-interest  upon 

receipt  of  memorandum  of  appeal,  while   admitting   the  appeal,  for 

hearing, directed notice upon the respondents and also,  requisitioned the 

case record of  Title Suit No. 10/2010 from the learned trial Court.  The 

respondents  entered  appearance and contested  the  appeal.   Case  record 

received on requisition is perused.  

4. The  facts  leading to  the  instant   appeal  is  narrated 

hereinunder   :

Plaintiff's case

That one  Ghanashyam Singha, predecessor-in-interest 

of the plaintiffs and late Satyendra Singha (predecessor-in-interest of the 

defendants)  owned and possessed a  plot  of  land  measuring 3 bighas  2 

kathas 4 lechas covered by Periodic patta no. 163(old)/271(new), under dag 

no. 188(old), 300(new) at village Borsongaon, more specifically described 
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in schedule A to the plaint and that during the life time of said Ghanashyam 

Singha, (since deceased) both the plaintiff and the predecessor-in-interest 

of the defendants lived in a common mess and at the time of death of said 

Ghanashyam Singha in the year 1948, the plaintiff being a minor then and 

said  Satyendra Singha (since deceased) being a major, took up the task of 

managing the  landed properties  left  by  their  predecessor-in-interest  and 

also the task of rearing the plaintiff and further caused the mutation of his 

name in the records of rights in respect of the suit land.  It was further 

alleged that in the year 1972-73 the plaintiff started his matrimonial life 

whereupon his brother Satyendra Singha (since deceased) divided the A 

schedule  properties  amicably  into  two portions  and ever  since  the  two 

brothers  began  to  reside  separately  by  constructing  their  respective 

residential houses in their shares of land and that ever since the plaintiff 

had been residing peacefully, without any dispute for the last 40 years in 

the  schedule  C  land.   It  was  further  averred  that  it  was  agreed  upon 

between the two brothers that the mutation in respect of the C scheduled 

land being the suit land would be effected in the plaintiff's name in due 

course after the superannuation of Satyendra Singha (since deceased) from 

service, as he had to remain out of station on account of his employment in 

the defence service and accordingly on such assertion the plaintiff's did not 

press for effecting the mutation of the C schedule land in his name and that 

said  Satyendra  Singha  (since  deceased)  without  fulfilling  his  assurance 

expired on 9.1.2007 leaving being the defendants.   It was further averred 

that the defendants despite being approached several times failed to 
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conceede  to the  plaintiff's prayer for mutation of the C schedule land after 

the death of  the  plaintiff's  brother  over  which plaintiff's  right  has  been 

perfected by prescription and by way of adverse possession as well and 

instead the defendants have allegedly been interfering with the peaceful 

possession of he plaintiff over the suit land, under which circumstances the 

plaintiff had been compelled to institute the Title Suit bearing no. 10/2010 

with a prayer of declaration of his right over the C schedule land, and for 

permanent injunction alongwith  costs of the suit.  

5. Defendant's case

The defendant  entered appearance and contested the 

suit by filing written statement jointly alongwith a counter claim.   The 

defendant  raised  the  pleas  of  absence  of  cause  of  action,  non-

maintainability,  bar  of  limitation,  non-joinder  of  necessary  parties  etc 

amongst others.  The defendant denying the plaintiff's case  of he being a 

minor at  the time of  death of   Ghanashyam Singha averred that  the  A 

schedule  land was owned and possessed by Satyendra Singha and also 

denied the plaintiff's case of amicable partition of A schedule land.  The 

defendants averred that schedule C land was under the possession of the 

plaintiff as a permissive occupier under Satyendra Singha (since deceased) 

who came in possession of the same in the year 2000 with a condition that 

he would vacate the same as and when the defendants  would require and 

that after the death of their predecessor-in-interest  Satyendra Singha when 

they required the plaintiff to vacate the C schedule land, he failed to vacate 
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the suit land and instead  filed the instant suit for alleged wrongful gain. 

The  defendants  further  averred  that  Satyendra  Singha  (since  deceased) 

retired from his service about 20 years prior to the plaintiff's institution of 

the suit during whose life time the plaintiff never asserted his right.  The 

defendant disputing the period of possession of the C schedule land by the 

plaintiff averred that plaintiff had come in possession of the C scheduled 

land only 10 years back with the knowledge of Satyendra Singha (since 

deceased) and the neighbours  and that  no right would accrue unto the 

plaintiff in such circumstances.

Defendants,  admitting  that  the  plaintiff  was  the 

younger  brother  of  Satyendra  Singha  (since  deceased)  averred  that  the 

plaintiff  was  a  'vagabond'  who  used  to  while  away  his  time  without 

working and that he approached their predecessor-in-interest in the year 

2000 for permitting him to stay on the C scheduled land on a condition that 

he would vacate the same as and when the same would be required by 

Satyendra  Singha  (since  deceased)  and  that  on  his  death  when  the 

defendants required vacation of the C schedule land the plaintiff failed to 

comply and instead filed the petition for mutation and partition of the C 

scheduled  land  before  the  revenue  office.   The  defendants/counter 

claimants averred that they had been living from hand to mouth depending 

on the A scheduled property and the plaintiff's refusal to vacate the suit 

land  has  given  rise  to  the  cause  of  action  for  the  counter  claim  and 

accordingly they had filed the counter claim for declaration of their right 

over the A scheduled land more specifically the C scheduled land, a further 
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declaration for recovery of khas possession of C scheduled land alongwith 

permanent injunction and cost of the suit. 

6. The plaintiff resisted the defendant's counter claim by 

filing his written statement,  reiterating the pleas raised in his plaint and 

denying the counter claimant's case as set forth in the counter claim.  The 

plaintiff denied that he was a permissive occupier under Satyendra Singha 

and claimed that he had been residing in the C scheduled land pursuant to 

an  amicable  partition  of  his  father's  intestate  properties  and  denied  his 

liability to vacate the C scheduled land.  The opposite party/plaintiff prayed 

for dismissal of the counter claim with costs.  

7 Upon  perusal  of  pleadings  the  learned  Munsiff, 

Bongaigaon  framed the following issues for adjudication  :

Issues

1)Whether there is any cause of action ?

2)Whether the suit is maintainable  ?

3) Whether the plaintiff or the defendants have right,  

title, interest over the suit land, i.e the schedule C  

land ?

4) Whether the plaintiff or the defendants are 

entitled to the decree ?

5) Whether the plaintiff is liable to be evicted from 

the suit land ?
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6) Is there any other relief(s) to which the parties are  

entitled  ?

8.            Both sides  adduced documentary as well as oral 

evidence.  

9.     Upon perusal of the case record the then learned 

Munsiff, Bongaigaon vide  judgment  dated 31.5.2012  dismissed the suit 

of the plaintiff while decreeing the counter claim of the defendants.   It 

deserves to mention herein that the plaintiffs preferred appeal against the 

said judgment of dismissal vide Title Appeal no. 20/2011 and the learned 

Civil Judge, Bongaigaon vide judgment dated 13.8.2013 while setting aside 

the judgment impugned remanded the case back to the learned trial Court 

for fresh decision, after framing two additional issues viz :

Additional Issues

(I) Whether the counter claim is filed within the 

period of limitation ?

(II) Whether the plaintiff has been possessing the suit 

land for last 40 years prior to filing of the suit ?

10. The  learned  Munsiff,  Bongaigaon  thereafter  giving 

due  opportunities  to  the  parties   to  adduce  evidence  in  respect  of  the 

additional issues so framed by the learned Civil Judge, Bongaigaon in Title 

Appeal No. 20/2011, and considering the submissions that no further 
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evidence would be adduced, heard arguments, and thereafter vide judgment 

dated  13.12.  2013  non-suited  the  plaintiff  while  decreeing  the  counter 

claim of the defendant. 

11. It is this judgment that is impugned in the present 

appeal.  The original plaintiff as appellant has assailed the judgment 

aforesaid on the following grounds amongst others.

G R O U N D S

a) That the judgment of the learned trial Court is bad  

in law and liable to be set aside.

b) That the learned Munsiff  failed to appreciate the  

evidence on record  in its proper perspective and arrived at a erroneous 

finding :

c) That the learned trial Court failed to appreciate the  

admission of DW 1 that the scheduled properties belonged to her father-in-

law Ghanashyam Singha  which was inherited in equal share by his sons 

consequent  to  amicable  partition  by  constructing  residential  houses 

thereon in their respective shares ;

d)  That  the  learned  trial  Court  erred  in  law  by 

decreeing  the  counter  claim despite  the  fact  that  the  counter  claimant  

failed  to  prove  their  case  of  plaintiff's  permissive  occupation  of  the  C 

scheduled lands under them ;

e) That the judgment of the learned trial Court is not  

sustainable in law and liable to be set aside :
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12. Heard  both sides. 

12(i)  Learned counsel for the  appellant submits that the 

judgment  impugned  is  erroneous  for  the  reason  mentioned  in  the 

memorandum of appeal and warranted interference by this Court.  

12(ii). The  learned  counsel  for  the  respondents  side, 

supporting  the judgment impugned urged that the judgment is one passed 

on sound reasoning, and that same does not   warrant interference. 

13. Heard.  Perused the case record.

14. The  point  for  determination  that  has  arisen  in  the 

instant  appeal is given hereinunder :

Point for determination

(1)  Whether the judgment dated 13.12.2013 passed  

passed by the learned  trial Court in Title Suit no.  

10/2010 is sound in law and facts or  whether it 

lacks propriety, warranting interference ? 

15. My decision on the above point for determination is 

given hereinunder :

Discussion, Decision and Reasons there for

To address the above point for determination, which 
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has  arisen  in  the  instant  appeal,  I  propose  to  discuss  the  impugned 

judgment issue wise, addressing  the grounds taken up in the memorandum 

of appeal relevant  in the context of each issue, as and when the same 

would require. 

16. Issue no.1

Issue no.1 relates to the question of presence of cause 

of action for the suit. 

The  learned  trial  Court  decided  the  issue  in  the 

affirmative in plaintiff's favour.

To ascertain  the  correctness  of  such  finding let  me 

visit the record of Title Suit no. 10/2010.  

Perusal  of  the  plaint  discloses  that  plaintiff  staked 

claim over the C scheduled land by the right of his inheritance through his 

predecessor-in-interest  Ghanashyam Singha,  consequent  to  an  amicable 

partition between himself and his elder brother Satyendra Singha (since 

deceased).  Plaintiff alleges that after the death of  Satyendra Singha his 

legal  heirs  have  been  disturbing  his  peaceful  possession  over  the  C 

schedule land which had given rise to the cause of action for the suit. 

On  the  other  hand,  defendants  while  admitting  the 

plaintiff's possession over the C scheduled land disputes the capacity of the 

plaintiff's  possession  and instead  claims  that  plaintiff  was  a  permissive 

occupier under their predecessor-in-interest  and that the suit land was the 

property of their predecessor-in-interest  Satyendra Singha alone.
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Now,  perusal  of  the  rival  claims  and  contentions 

discloses that either party staked claim on the C schedule land.  It is an 

admitted fact that plaintiff is in possession of the C schedule land.  Plaintiff 

has alleged disturbance by the defendants thereby causing infraction of  his 

right to enjoy of the C schedule land.  Apparently, a substantial issue as to 

ownership of  C schedule  and has  arisen for  consideration,  before   this 

Court, requiring a decision on merit.

Accordingly,  a  cause  of  action  for  the  'lis'  had 

unfolded. The finding of the learned trial Court in respect of the present 

issue is proper and I concur with the said finding. 

17. Issue no.2

Issues no.2 relates to the question of maintainability of 

the suit.

The  learned  trial  Court  decided  the  issue  in  the 

affirmative in favour of the plaintiff. 

 Defendants had raised the plea of non-maintainability 

of the plaintiff's suit in the present form and manner without averring as to 

how the suit was rendered non-maintainable. 

Plaintiff  has  instituted  Title  Suit  no.10/2010  for 

declaration of his right over the C schedule land, he claiming right thereto 

by virtue of inheritance and possession thereof consequent to an amicable 

family partition in the year 1972-73.  Civil Court is the appropriate forum 

for seeking the aforesaid relief of declaration of right, title interest and for 
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confirmation of possession.  Defendants failed to prove by evidence or to 

aver that the plaintiff's suit was barred by any existing law of the land.

Hence, in the above circumstances, there is nothing on 

record to decide the issue in the negative.  The finding of the  learned trial 

Court in respect of the present issue is therefore proper and I concur with 

the same. 

18. Issue no.3 and Additional Issue no.2

Issue no.3 relates to the question as to whose favour 

right, title interest over the suit land, that is, the C scheduled  land existed 

while additional issue no.2 relates to the question as towhether plaintiff was 

in possession of the suit land for last 40 years prior to the filing of the suit.

Learned trial Court decided the issue no. 3 in favour of 

the defendant, holding the existence of defendant's right, title interest over 

the A schedule land and decided the Additional Issue no.2 in the affirmative 

in favour of the plaintiff. 

The issues being inter-relates, are addressed together.  

To  address  the  correctness  of  the  findings  let  me 

peruse the evidence available on record of Title Suit No. 10/2010.

PW 1 in his evidence in affidavit averred that the land 

measuring 3 bighas 2 kathas 4 lechas at Barsongaon being the A schedule 

land  belonged  to  his  predecessor-in-interest  Ghanashyam Singha  (since 

deceased) and that during the life time of their predecessor-in-interest, the 

A scheduled  land remained in the joint possession of the plaintiff and his 
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brother  Satyendra Singha and that after his marriage in 1972-73, the A 

scheduled land was amicably partitioned and C schedule land fell into his 

share where he had been residing by constructing residential  house.  In 

support of his claim PW 1 exhibited  Ext 1 being the Kuchan patta, Ext 2 

copy of Karcha and Ext 3 revenue paying receipt, Ext 4 certificate issued 

by the President of Mulagaon Gaon panchayat, Ext 5 being the sketch map 

of the suit land.

In his cross-examination, PW 1 admitted that Ext 1 

and Ext 2 stood in the name of Satyendra Singha, his deceased brother and 

that in the year 1959 he had learned that the suit land stood mutated in the 

name of his brother but he had instituted the case for mutation in respect of 

the suit land in the revenue office only in the year 2009  PW 1 confirmed 

that during the life time of  Satyendra Singha, (since  deceased) he had 

managed the affairs of the family without any advice from any members of 

the family.

PW 2  is  Nitai  Sinha  who  is  a  co-villager.   PW 2 

deposed supporting the plaintiff in all material particulars.  PW 2 in his 

cross-examination  while  admitting  that  he  had  not  seen  any  paper 

pertaining to the suit land averred that he had heard that the predecessor-in-

interest of the plaintiff was the owner of the said land and further admitted 

that he was not present at the time of the partition of the A scheduled  land. 

PW 2 also confirmed that Satyendra Singha, (since  deceased) failed to take 

any advice from the members of the family in any works. 
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PW 3,  Jitendra Sarkar  also an acquaintance  of  the 

plaintiff deposed supporting the plaintiff in all materials particulars.  In his 

cross-examination PW 3 disclosed that he had not seen the documents in 

respect of the suit land as to whose name the same stood on record.

On the other hand, DW 1 deposed in her evidence-in-

affidavit  that  on  the  death  of  her  husband  on  9.1.2007  the  suit  land 

devolved  upon  herself  and  her  children  and  further  deposed  that  the 

plaintiff was in occupation of the scheduled C land only as a permissive 

occupier and that there was no partition in the A schedule land.  DW 1 

further deposed that owing to the expansion of her family she had required 

the plaintiff to vacate the suit land whereupon the plaintiff has filed the 

instant suit for wrongful gain.

In her cross-examination DW 1 disclosed that she  was 

married for 40/41 years and that she was aged 18 to 20 years at the time of 

her marriage.  DW 1 pleaded ignorance as to the existence of any land 

belonging to her father-in-law at Borsongaon.  DW 1 further admitted that 

scheduled A land, that is, land measuring 3 bighas 2 kathas 4 lechas  was 

her father-in-law land and that the houses standing on the said land have 

been  constructed  by  themselves  on  their  own.   DW  1  also  pleaded 

ignorance if  there occasioned any partition between her  husband (since 

deceased) and her brother-in-law prior to her marriage to her husband.  DW 

1 further confirmed that plaintiff had married about 6 months prior to her 

marriage with  Satyendra Singha and that since after her marriage she had 

seen the plaintiff residing on the suit land by constructing residential 
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houses  thereon.   DW 1  further  revealed  her  ignorance  as  regards  the 

minority of the plaintiff at the time of death of her father-in-law.   DW 1 

also disclosed that the suit land originally was a khas land though she had 

not mentioned the same in her written statement nor she had given any 

document to that effect.  DW 1 disclosed that at the time of her husband 

according permission to the plaintiff to stay on the suit land her uncle-in-

law and brother-in-law were present who had all  left for their  heavenly 

abode.  

DW 2  Umesh  Ch  Chakraborty  in  his  evidence-in-

affidavit deposed that the suit land was once a “sarkari khas land' and the 

revenue  authorities  had  recorded  the  same  in  the  name  of   Satyendra 

Singha. DW 2 supported DW 1 in other material particulars.

In  his  cross-examination,  DW  2  disclosed  that 

Satyendra Singha was his friend and that his friend's father expired in the 

year  1984  and  that  Satyendra  Singha  lived  in  the  house  in  which 

Ghanashyam Singha resided till his death and that the plaintiff was a small 

boy who was brought up by Satyendra Singha.  DW 2 further confirmed 

that plaintiff had married earlier to Satyendra Singha and that since after 

his marriage the plaintiff used to reside on the schedule C land, that is, suit 

land by constructing residential house thereon. DW 2 further discloses that 

he was ignorant  that  it  there  had been a partition of  land between the 

plaintiff and his brother. 

DW 3 also deposed in tune with DW 1 and DW 2.

In his cross-examination, DW  3 disclosed that 
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Ghanashyam Singha expired in the year 1984 and that at the time of the 

demise  of   Satyendra  Singha  plaintiff  was  a  very  small  boy  and  that 

Satyendra  Singha  lived  in  the  house  belonging  to  Ghanashyam Singha 

while the plaintiff lived in a newly constructed house and that the plaintiff 

had  been  married  for  about  40  years.   DW  3  disclosed  further  that 

subsequently  Satyendra Singha had married and thereafter there was a 

partition of the joint family.

DW 4 deposed supporting DW 1, DW 2 and DW 3 in 

all material particulars.  DW 4 exhibited Ext Ka, being the khiraj myadi 

patta, Ext Kha being the jamabandi copy, Ext Ga, Ext Gha and Ext Ungo 

being the revenue paying receipts.

When put to cross-examination DW 4 disclosed that 

the  basis  of  mutation of  the  suit  land in  the  name of  his  father  is  not 

mentioned in Ext Kha.  DW 4 also failed to state as to how his father had 

obtained the scheduled A land though he had mentioned in his evidence-in-

affidavit that it was by virtue of possession of his father (since deceased) 

that he  had secured the suit land though there is no document  to that 

effect.  DW 4 disclosed that in the year 1971 he was not born and that he 

was  ignorant about any arrangement if any in respect of the lands between 

his father and his uncle.  

DW  4  admitted  that  he  had  not  submitted  any 

document showing that the schedule A land was once a khas land.

Now  perusal  of  the  above  evidence  discloses  that 

plaintiff besides Ext 1 being the kucha patta of the  schedule A land and Ext 
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2  being  khosra  dated  28.6.2007,  failed  to  exhibit  any  other  documents 

pertaining to the suit land.  Now perusal of Ext 1 and Ext 2 disclosed that 

the suit land stood in the name of Satyendra Singha (since deceased).

It is the case of the plaintiff that the suit land was his 

ancestral property and he being a minor at the time of death of his father 

the suit land stood recorded in the name of his brother Satyendra Singha 

(since deceased).  From the perusal of the evidence of DW 2 especially his 

cross-examination discloses that the predecessor-in-interest of the plaintiff 

had three sons namely Satyendra Singha, Kulendra Singha and Kandura 

Singha. This fact is also not disputed by the plaintiff.  That besides himself, 

and  Satyendra Singha, they had another brother Kandura Singha who had 

since expired.  But there is no averment in respect of the fate of  Kandura 

Singha in his pleading.  Now, plaintiff has averred that it was consequence 

of  an  amicable  settlement/partition  between  himself  and  his  brother 

Satyendra Singha, that he came in possession of the C schedule land.  But 

the  plaintiff  could  not  prove  the  above  fact  of  partition  of  the  A 

schedule  land through his  witnesses.   Plaintiff  could not  bring any 

witness  to  the  dock  who  could  testify  about  the  alleged  partition. 

Further plaintiff failed to show that the suit land belonged to his father 

Ghanashyam Singha.  It is averred by the plaintiff that the suit land 

was  the  land  of  his  father  since  the  time  of  zamindari   and  that 

Satyendra Singha (since deceased) being eldest member of his family 

on the death of his father took possession of all the land documents. 

Even assuming that  Satyendra Singha had in his possession all 
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documents pertaining to the suit land in his possession the plaintiff 

could  have proved that the A schedule land belonged to his father by 

calling the official records from the concerned revenue office but he 

has failed to do so.  

Learned counsel for the plaintiff placed reliance on the 

in the case of Mossmt Kalchibon vs Mossmt Samita Bibi reported in. 2010 

(5) GLJ 587 to drive home the point that the plaintiff has to prove his her 

own case and cannot travel beyond the pleaded case to make out a wholly 

new case. 

Learned counsel for the appellant's submission at this 

juncture is also  remembered whereby he had urged that the requirement of 

proving that the suit is the ancestral land is done away with as because 

there is a clear admission on the part of DW 1 that the suit land belonged to 

her father-in-law.  Now, if  the cross-examination of DW 1  is minutely 

perused, it  is seen that DW 1 had one point admitted that the suit  land 

belonged to her father-in-law and that they had raised construction on the 

suit land on their own but during the length of cross-examination it is come 

to the fore that the plaintiff by putting forth a suggestion that the suit land 

was the ancestral  land of the plaintiff,   made the DW 1 deny the very 

assertion  that  the  suit  land   belonged   to  her  predecessor-in-interest. 

Further it must be seen  that it is only a stray admission of an unlettered 

village woman that the suit land belonged to Ghanashyam Singha. 
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Mere stray admission that the suit  land belonged to 

Ghanashyam Singha would not absolve the plaintiff of its responsibility of 

tracing his title to the suit land  or proving that suit land was the land of the 

plaintiff's predecessor-in-interest.    Despite the admission of a title to the 

suit  land, law mandates that proof of the title is to be given by cogent 

evidence by the party seeking a declaration of his title, over the suit land, 

for title cannot  be decided  in ''vacuum'' on a basis of a stray admission.  

On the other hand, defendant side through DW 4 had 

exhibited Ext Ka and Kha being the  myadi khiraj patta and jamabandi 

respectively of the suit land.  

Perusal  of  Ext  ka  and  Kha  discloses  that  the 

predecessor-in-interest of the defendant had title to the suit land.  Under the 

Assam Land and Revenue Regulation 1882, Patta is a document of title and 

its genuineness is presumed until rebutted. In the instant case plaintiff has 

not prayed for cancellation of 'periodic khiraj patta' standing in the name of 

Satyendra  Singha,  that  is,  predecessor-in-interest  of  the  plaintiff  either, 

alleging fraud. 

Situated thus, Ext ka and kha discloses the existence 

of title in favour of  Satyendra Singha and after him in favour of the present 

defendants who are the undisputed heirs of  Satyendra Singha.

Now, from the evidence available on record especially 

the evidence of the witnesses of the plaintiff side and the cross-examination 

of DW 1 it is seen that the plaintiffs are in possession of the suit land since 

long.  DW 1 had revealed in her cross-examination that she had been 
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married for 40/41 years and since her marriage with  Satyendra Singha she 

had seen the plaintiff  living in  a mess  on the suit  land though he was 

ignorant about the arrangement as to how plaintiff had come in possession 

over the suit land.  

DW 2, DW 3, DW 4 also disclosed the possession of 

the  plaintiff  over  the  suit  land  since  long.   In  fact,  all  the  defendants 

witnesses  in  their  respective  cross-examination  has  disclosed  that  the 

plaintiff has been in possession of the suit land since the time of plaintiff's 

marriage and that the plaintiff has been in possession of the suit land since 

40  years.   Therefore,  from  the  unimpeached  evidence   of  plaintiff 

witnesses, it has come to the fore that plaintiff had been in possession of 

the suit land since more than 40 years prior to the  filing of the instant suit. 

Now, plaintiff in paragraph 8 of the plaint has averred 

that plaintiff has been possessing the suit land since more than 40 years and 

therefore his right of possession has been perfected by prescription and on 

the ground of adverse possession as well.

Defendants  have  alleged  that  the  plaintiff  came  in 

permissive occupier of the suit land in the year 2000 with a condition that 

he would vacate the possession as and when the same would be required by 

the defendant.  But from the disclosure of the DW 1, DW 2 and DW 3 in 

their cross-examination goes on to show that the plaintiff was  possessing 

the suit land not from 2000 but beyond that, that is, about 40 years back 

from the date of deposing on oath by the DW 1 before the Court.   
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Defendant during the cross-examination of PW 1 brought out the fact that 

in the year 1959 he had come to know that suit land stood in the name of 

Satyendra Singha alone and only after 40 years therefrom he had filed a 

mutation case in the revenue office in the year 2007. It is borne out of 

records that Satyendra Singha predecessor-in-interest had possession over 

the land documents. The plaintiff had failed to prove his case of  alleged 

partition.  Fact remains that plaintiff  has been in possession of he suit land 

despite knowing the fact that the suit land was in the name of his brother 

since 1959.  The plaintiff  only in the year 2007 admittedly had ''raised 

hostile animus'' against true owner, that is,  Satyendra Singha or against the 

legal  heirs   Satyendra Singha.   In fact,  he had set  up a hostile  animus 

against true owner in 2007 until then the plaintiff was in possession of the 

suit land on behalf of the true owner, that is,  Satyendra Singha's said fact is 

apparent on the evidence on record.

 PW 1 in his cross-examination has clearly stated that 

he had been care taking the property while his brother Satyendra Singha 

(since deceased) was out of stattion owing to professional compulsion. 

 In this connection,  the case of Rame Gowoda (dead) 

by  LR vs  Varadappa  Naidu  (dead)  by  LR and  others  reported  in 

MANU/SC/1044/2003 finds relevance wherein their Lordships at the 

Hon'ble Supreme Court held that possession is no good against rightful 

owner and the assertion that he is in peaceful possession will not work 

and cannot operate against true rightful owner.
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It will also be apposite  to a rely herein the decision of 

the Hon'ble Apex Court reported in the case of Southern Road Ways Ltd. 

Madurai  vs  S.M Krishnan reported in  MANU/SC/0522/1989 wherein it 

was  held  that  agent  has  no  possession  of  his  own  and  care  taker's 

possession is only  the possession of the Principal.  

In  fact,  the  case  of  Maria  Margarida  Sequeria 

Fernandes and others  vs Erasmo Jack de Sequeria (dead)  through L.Rs 

reported in MANU/SC/0225/2002 is a case in the point.   Their Lordship 

has clearly laid down in paragraph 99 as follows :

Possession is  a  flexible  term and is  not  necessarily 

restricted to mere actual possession of the property.  But legal conception 

of possession may be in various forms.  The two elements of possession are 

the corpus and the animus.   A person though in physical possession may 

not be in possession in the eye of law if the 'animus' be lacking.  On the 

contrary, party in possession, it is not necessary that one must be in actual 

physical contact.  To give a complete idea of possession one must consider 

(i) a person possessed, (ii) the things possessed and (iii) a person excluded 

from possession.  A man may hold any object without claiming any interest 

therein for  himself.   A servant  though holding an object,  holds  for  his 

master.  He has, therefore, merely custody of the things and cannot own the 

possession which, always be with the master, though the master may not be 

in actual contact of the thing.  In this light the concept of possession is to 

be understood.  The principle of law which have been settled in the case 

stated above is enumerated hereinunder : 
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(I) no one acquire title to the property if he or she was 

allowed  to  stay  in  the  premises  gratuitously.   Even  by  long  standing 

possession of years or   decades such persons would not acquire any right 

or interest in the said property ; 

(II) care taker, watchman or servant can never acquire 

interest in the property irrespective of his long possession and the same has 

to give possession forthwith  demand ; 

(III)  the  Court's  are  not  justified  in  protecting  the 

possession of the care taker, servant or any person who was allowed to live 

in the premises for some time either as a friend, relatives, care taker or as a 

servant ; 

(IV)  the  protection  of  the  Court  can  be  granted  or 

extended to the person who has a valid subsisting rent agreement, lease 

agreement or licence in his favour ; 

(V) the Care taker or agents holds properties of the 

principal only on behalf of the principal.  He acquires no rights or interest 

whatsoever  for master  in such property irrespective of his  long stay or 

possession.  

From the ratio laid down in the above stated case, it 

can be well understood  that though the  plaintiff was in long standing 

possession of the suit land for above 40 years yet he having failed to set 

up  a hostile animus against the true owner, his possession cannot be 

said to be one within the meaning of adverse possession as envisaged 

under Article 65 of the Limitation Act.  The plaintiff was in possession of 
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the  suit  land  as  a  mere  care  taker  (  admitted  by  PW 1  in  his  cross-

examination ) and therefore, he can not be given the protection of law by 

holding that he has a right to possess the suit land as against the true owner. 

Though there is evidence in respect of the suit  land 

being  a  khas  land  originally  which  got  recorded  in  the  name  of  the 

defendants  predecessor-in-interest,  but  the  same  is  not  taken  into 

consideration as same is inadmissible, being an averment beyond pleading. 

The objection of the learned counsel for the appellant side is sustained on 

this point.

However fact remains that defendants have been able 

to  show through Ext  Ka,  Kha that  suit  land  was  in  the  name of  their 

predecessor-in-interest.

Preponderance of probability of the case tilts in favour 

of the defendant/counter claimant.  

Accordingly, in the above circumstances, I am but to 

hold that plaintiff has failed to prove  his right, interest over the suit land or

more precisely even to make out a case of adverse possession of the suit 

land  in   his  favour.   As  stated  in  the  foregoing  paragraph,  though the 

plaintiff was found to be in long standing possession but such possession 

would not entitle him to a declaration of his right over the suit land, 

law not to protect the person who has acquired no right, even by long 

standing.

On the other hand, defendant could successfully prove 

that the suit land belonged to their predecessor-in-interest  Satyendra 
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Singha by adducing cogent evidence.

The issue no. 3 and additional issue no.2  are decided 

against the plaintiff and in favour of the defendant/counter claimant. 

19. Additional issue no.1

Additional issue no.1 relates to the question whether 

the counter claim was filed within the period of limitation.

The counter claim filed by the defendant is one for 

recovery of possession of immoveable property  based on title.  Section 65 

of the Limitation Act  provides a period of  12 years  to bring about the 

suit/counter claim for recovery of possession and the period of limitation 

commences from the date when the possession of the possessor becomes 

adverse to the persons seeking recovery of possession. From the discussion, 

in additional issue no.2, it has transpired that the plaintiff was in possession 

of the suit  land since last  40 years.   But as  discussed in the foregoing 

paragraphs,  the plaintiff  failed to disclose a 'hostile  animus'  against  the 

rightful  owner  until  2009.   The  admitted  fact  of  the  plaintiff  seeking 

mutation of his name in the land records by way of filing a mutation case 

discloses an  'animus possessendi' against defendants only in 2007.  In such 

circumstances,  the  defendant/counter  claimant  in  the year  2010,  that  is, 

within a period of 12 years from the date when the plaintiff showed of 

hostile interest in the suit land has submitted their counter-claim.

Hence, in the above circumstances,  I am but to hold 

that the counter claim is filed within time.  
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The decision of the learned trial Court in respect of the 

present issue is rightly arrived at and I concur with the said finding.

20. Issue no. 4, 5 and 6

The issue no. 4,  5  and 6 relates to the question  of 

entitlement of the plaintiffs or defendants for relief in the suit. 

The  learned  trial  Court   clubbing  the  three  issues 

together, on the basis of the decision arrived at in the other issues, came to 

a finding that plaintiff having failed to prove his title over the suit land is 

not entitled to a declaration of his title  and accordingly dis-entitled the 

plaintiff  to  reliefs  in  the  suit  while  decreeing the  counter  claim of  the 

defendant/counter claimants. 

In view of the discussions and decision in respect of 

the issue no.1, 2, 3 and additional issue no.1 and 2, I am but to hold that 

plaintiff  failed to prove his title over the suit  land and the learned trial 

Court has rightly non-suited the plaintiff. 

 In view of the above discussions, I am but to hold that 

that the judgment impugned does not warrant interference.  The point for 

determination is decided in the negative.

21. O      R     D     E     R

Considering the foregoing discussions, the appeal is 

dismissed  on contest without costs.  
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 Parties are to bear their own costs.

 The  Judgment of the learned trial Court is up held 

and affirmed.

    Prepare a decree accordingly.

 Send down the case record of Title Suit No. 10/2010 

alongwith a copy of this judgment to the learned Court below. 

      Given under my hand and the seal of this Court on 

the 3rd day of March, 2016.

        ( M. C.Bordoloi )
                    CIVIL JUDGE,
                    BONGAIGAON.

 Dictated & corrected by me,

 ( M.C. Bordoloi  )
 Civil Judge,
 Bongaigaon.


