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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON 

 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

 

STATE C.R CASE NO: 362/2013 

STATE OF ASSAM VERSUS RAJAT GHOSH 

 

U/S 7 (1) OF THE ESSENTIAL COMMODITIES ACT 

 

FOR THE PROSECUTION: MR. R.C.MAHATO, ASST. P.P 

 

FOR THE DEFENE: MR. P. BAIDYA, ADVOCATE 

 

EVIDENCE RECORDED ON: 10.6.2014, 30.6.2014 

 

ARGUMENTS HEARD ON:  

JUDGMENT DELIVERED ON: 13.8.2014 

 

     JUDGMENT 

 

1. PW1, who is an Inspector of the Food and Civil 

Supplies, Govt. of Assam, accompanied by PW2, a 

Deputy Manager (L.P.G Sales) Bongaigaon II, who is 
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a member of enforcement squad constituted by the 

Deputy Commissioner, Bongaigaon visited Station 

Road, Bongaigaon Town on 6
th
 December, 2013 to check 

whether domestic LPG Cylinders are being used 

illegally by the hotels and restaurants and during 

inspection they found that Sri Rajat Ghosh, Manager 

of M/S Friends Home had been using domestic LPG 

cylinders in the kitchen of his restaurant and 

preparing food for his restaurant. On being asked 

about the use of domestic LPG cylinder in the 

restaurant for commercial purpose, Sri Rajat Ghosh, 

Manager, M/S Friends Home could not reply 

satisfactorily. PW1, then, seized the partly used 

LPG cylinder along with one rubber tube and one 

domestic regulator from Sri Rajat Ghosh by Seizure 

List (Exhibit 2) in the presence of PW2 and another 

independent witness, namely, PW3 and gave, vide 

seizure list, the said seized cylinder into the 

custody of Manager, M/S Alson Gas Agency. 

Thereafter, on being satisfied that the provisions 

of clauses 3(1)(c) and 3(4) of the Liquefied 

Petroleum Gas (Regulation of Supply and 

Distribution) Order, 2000 have been violated by 

Rajat Ghosh, PW 1 submitted the offence report 

(Exhibit 1) against the accused Sri Rajat Ghosh. 

2. During trial formal charge U/S 7(1) of the 

Essential Commodities Act for violation of clause 

3(1) (c) and 3(4) of the Liquefied Petroleum Gas 

(Regulation of Supply and Distribution) Order, 2000 

was framed against the accused. The charge was read 

over to the accused to which he pleaded not guilty 

and claimed to be tried. 

 

3. In support of their case, prosecution examined all 

the three witnesses aforementioned. The accused 
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was, then, examined under Section 313 of the Code 

of Criminal Procedure. He admitted that he is the 

Manager of M/S Friends Home but stated that he is 

not the proprietor of the said restaurant and that 

he did not use the domestic LPG cylinder in the 

restaurant. 

 

4. After considering the relevant documents and after 

hearing the defence and the prosecution I find that 

following is the point to be determined in this 

case: 

 

1) Whether the accused person on the 6th December, 

2013 at 1.25 pm violated the provisions of clause 

3(1) (c) and 3(4) of the Liquefied Petroleum Gas 

(Regulation of Supply and Distribution) Order, 

2000 and thereby committed an offence punishable 

under section 7 (1) of the Essential Commodities 

Act, 1955? 

 

DISCUSSION ON EVIDENCE, DECISION AND REASONS 

THEREOF: 

 

5. PW1 stated that on 6/12/2013 he was working as 

Inspector, Food and Civil Supplies & Consumer 

Affairs at Bongaigaon. That, Deputy Commissioner, 

Bongaigaon had constituted a squad comprising of 

IOC personnel and staff of Food and Civil Supplies 

to look into the matter whether domestic LPG 

cylinders were being used for commercial purposes. 

That, on 6
th
 December, 2013 he along with member of 

the squad went for random checking and during 

inspection they found that domestic LPG cylinder 

was being used in the kitchen of the restaurant M/S 

Friends Home. That, Rajat Ghosh, the accused 

present in The Court, identified himself as the 
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Manager of the restaurant but he could not give 

satisfactory reply as to the domestic LPG cylinder 

which was being used in the restaurant. PW1, then, 

seized the partly used LPG cylinder along with one 

rubber tube and one domestic regulator from Sri 

Rajat Ghosh by Seizure List which he exhibited as 

Exhibit 2 and gave the cylinder into the custody of 

Manager, M/S Alson Gas Agency. He identified his 

signature as Exhibit 2(1). PW1 also exhibited the 

Offence Report as Exhibit 1 and his signature as 

Exhibit 1(1). 

6.  During cross examination PW1 stated that he did 

not seize or submit any document regarding the 

original owner of the restaurant and that he has 

not named the owner of the restaurant as the 

accused. 

7. PW2 Ajanta Kumar Duarah, who is the Deputy Manager 

(LPG Sales) Bongaigaon II, stated that he has seen 

the accused on the 6
th
 of December, 2013 when he 

along with Food and Civil Supplies Personnel went 

on random inspection to look into the matter of 

diversion of domestic cylinders in commercial 

establishments. He stated that they raided various 

places and at Station Road, Ward No.2, Bongaigaon, 

in the restaurant Friends Home, they found that 

domestic cylinder was being used for commercial 

purpose which is illegal as per Food and Civil 

Supplies and Distribution Act, 1955. He stated that 

Habibur Rahman, i.e. the PW1 seized the cylinder 

and gave it in the custody of Alson Gas Agency. He 

identified the seizure list as Exhibit 2 and his 

signature as Exhibit 2(1). 

8. The only material fact that came to light during 

the cross examination of PW2 is that one Ranjit 

Ghosh is the owner of the restaurant but they did 
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not seize any document regarding who the owner of 

the restaurant is.  

9. PW3 Krishna Kumar Singh stated that he knows both 

the accused and the complainant. He stated that he 

does not remember the date of the occurrence but on 

1-1.30 pm on the relevant day he went to the 

restaurant of the accused to have tea. He also 

stated that the restaurant of the accused is in 

front of his shop. He stated that Supply Inspector 

Habibur Rahman seized a gas cylinder in his 

presence from the restaurant of the accused. He 

identified the seizure list as Exhibit 2 and his 

signature as Exhibit 2(3). 

10. During cross examination PW3 stated that one 

Swapan Ghosh is the owner of the restaurant as per 

his knowledge.  

11. Learned defence cross examined all the PWs on 

the point of description of the cylinder and the 

rubber tube and the regulator. But the particulars 

and descriptions of the seized cylinder is not 

material in this case. What is material is that the 

cylinder seized was domestic LPG gas cylinder which 

was being used for commercial purpose. 

12. Now from the evidence of PW1 and PW2 it has 

been made quite clear that a domestic LPG cylinder 

was found at the kitchen of Friends Home restaurant 

and that the accused Rajat Ghosh identified himself 

as the Manager of the said restaurant. During cross 

examination of the PW2 he stated that on Ranjit 

Ghosh is the owner of the restaurant while during 

cross examination of PW3 he stated that one Swapan 

Ghosh is the owner of the said restaurant. Although 

defence took the plea that the accused is not the 

owner of the restaurant where the domestic cylinder 

was being used but defence did not adduce any 

evidence to show that in fact someone else is the 
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owner of the restaurant.  What is material here is 

that the accused was found to be working as the 

Manager when the inspection was carried on and the 

domestic LPG cylinder was seized from the 

restaurant of which he claimed to be the Manager. 

13. Section 10 C (1) of the Essential 

Commodities Act states as follows: In any 

prosecution for any offence under this Act 

which requires a culpable mental state on the 

part of the accused, the Court shall presume 

the existence of such mental state but it 

shall be a defence for the accused to prove 

the fact that he had no such mental state 

with respect to the act charged as an offence 

in that prosecution. 

Explanation: In this Section, "culpable 

mental state" includes intention, motive, 

knowledge of a fact and the belief in, or 

reason to believe, a fact. 

(2) For the purposes of this Section, a 

fact is said to be proved only when the Court 

believes it to exist beyond reasonable doubt 

and not merely when its existence is 

established by a preponderance of 

probability. 

14. The effect of section 10 is that when an 

accused is found to have contravened the 

provisions of any order made under Section 3, 

a presumption of guilty mind, on the part of 

the accused in respect of offence under the 

EC Act, including Section 7, would arise; but 

it would be open to the accused to rebut the 

same by proving that he had no culpable mind, 

while contravening the provisions of the 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','28031','1');
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order and committing the alleged offence. 

Thus, in any prosecution under the EC Act, 

which requires a culpable mental state of 

mind on the part of the accused, the same 

must, as the law now stands, be presumed to 

have been existing unless the accused proves 

that he had no such mental state with respect 

to the offence for which he is tried. What is 

also extremely important to note is that 

according to the Explanation to 

Section 10(C), culpable mental state includes 

intention, motive, knowledge of a fact and 

belief in or reason to believe a fact. The 

degree of proof expected to rebut the 

presumption has been indicated by Sub-section 

(2) thereof, which states that a fact will be 

said to be proved only if it exists beyond 

reasonable doubt and it will not be 

sufficient to prove its existence by 

preponderance of probability. Thus, if an 

accused has to rebut the statutory 

presumption, which arises under the EC Act, 

the burden of proof is very heavy on the 

accused and the degree of proof shall be same 

as is required for proving existence of a 

fact by the prosecution. 

15. In the backdrop of what has been pointed 

out above, the evidence of the prosecution 

witnesses No. 1 and 2 is to the effect that 

they had visited the business premises of the 

accused, where the accused was found working 

as a manager, and, in the process of 

inspection carried out there by PW1 and PW2, 

they found there a domestic LPG cylinder 

being used in the kitchen of the restaurant 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','28047','1');
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for preparing food in the restaurant. The 

evidence, so given, has remained unshaken 

although the learned defence counsel has 

cross examined all the PWs at length. 

16. It is also not in dispute that the 

evidence on record clearly reveals that the 

accused had used the domestic LPG cylinder 

for commercial purposes. When there is direct 

evidence on record convincingly proving that 

the domestic LPG cylinder was being used for 

commercial purposes, I am of the considered 

opinion that it can be safely held that the 

accused diverted the domestic LPG cylinder 

for commercial use. 

17. From the evidence on record it has been 

proved beyond all reasonable doubt that the 

accused has committed an offence under 

section 7 (1) of the Essential Commodities 

Act and the fact remains that when the 

accused is found to use domestic LPG cylinder 

for commercial purpose, the necessary 

culpable mental state shall be presumed to be 

existing with him and it was for the accused 

to discharge this statutory presumption by 

convincingly proving that his act of using 

domestic LPG cylinder for commercial purpose 

was without mens rea. In this regard, it is 

worthwhile to mention that the accused has 

adduced no evidence and nothing exits on 

record to rule out the existence of mens rea 

in the act of the accused of using domestic 

LPG cylinder for commercial purpose. 

18. From the above discussions I find that 

the accused is guilty of an offence under 
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section 7 (1) of the EC Act and therefore I 

convict him under section 7 (1) of the EC 

Act. 

19. 2006(2)GLT 711 Pradip Kumar Jain and Anr 

Versus State of Assam and Anr it was held by 

the Hon’ble Gauhati High Court that though 

Section 7 of the Essential Commodities Act, 

1954, prescribes minimum period of 

imprisonment, the provisions of Probation of 

Offenders Act, 1958, would be available to an 

offender under the Essential Commodities Act, 

1955. 

20. Now the question is whether the benefit 

of Probation of Offenders’ Act, 1958 can be 

extended to the present case. The rampant use 

of domestic gas cylinders for commercial 

purposes creates artificial scarcity of 

domestic LPG cylinders and promotes black 

marketing. Extending the provisions of a 

beneficial legislation to people who are 

doing illegal acts under the nose of 

administration affecting the public 

distribution system thereby causing scarcity 

and rise in price of domestic LPG cylinders 

would amount to sending a wrong signal to the 

society. Hence I am not inclined to extend 

the benefit of the provisions of the 

Probation of Offenders’ Act, 1958 to the 

accused. 

21. I have heard the accused on the point of 

sentence. He pleaded for leniency. I have 

considered the plea of the accused. 

22. This is a serious offence and the statute 

has prescribed minimum imprisonment of three 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','28040','1');
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months which may be extended to as long as 

seven years. Proviso to section 7 (1) (a) of 

the Essential Commodities Act, 1955 empowers 

the Court to impose a sentence of 

imprisonment for a term of less than three 

months for any adequate and special reasons 

to be mentioned in the judgment. I find no 

special reason for which the accused may be 

sentenced below three months. Hence I 

sentence the accused to undergo imprisonment 

for a period of six months and sentence him 

to pay fine of Rs. 1,000/-. In default of 

payment of fine the accused shall undergo 

imprisonment for a further period of one 

month. furnish free copy of the judgment to 

the accused. 

Order 

The accused Rajat Ghosh is found guilty of commission 

of an offence under section 7 (1) (ii) of the Essential 

Commodities Act, 1955. Therefore the accused is 

sentenced to undergo imprisonment for a period of six 

months and also sentenced to pay fine of Rs. 1000/-. In 

default of payment of fine the accused shall undergo 

imprisonment for a further period of one month. Bail 

Bond stands cancelled. Given under the hand and seal of 

this court on this the 13th day of August 2014. 

 

     Syeda Farida Afzal Zinnat, AJS 

     J.M (1
st
 CLASS) BONGAIGAON 
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LIST OF WITNESSES: 

1. PW1: Habibar Rahman 

2. PW2: Ajanta Duarah 

3. PW3: Krishna Kumar Singh 

LIST OF WITNESSES: 

1. Ext 1: Offence Report 

2. Ext 1(1): signature of the PW1 

3. Ext 2: Seizure List 

4. Ext 2(1): Signature of PW1 

5. Ext 2(2): Signature of PW2 

6.  Ext 2(3): Signature of PW3 

 

 

 


