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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, BONGAIGAON 
 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 
 

G.R CASE NO: 139/2005 

STATE VERSUS KHANINDRA DAS 
 

U/S 279/337/338/304(A)/427 IPC 

 

FOR THE PROSECUTION: MR. R.C.MAHATO, ASST. P.P 
 

FOR THE DEFENCE: SMT. S. B. SINGHA, ADVOCATE 
 

EVIDENCE RECORDED ON: 24/3/2014, 2/7/2014, 30/7/2014, 11/11/2014  
 

ARGUMENTS HEARD ON: 11/3/2015 
 

JUDGMENT DELIVERED ON: 19/3/2015 
 

JUDGMENT 
 

1. On 16/4/2005 Sri Swapan Kanti Seal lodged an ejahar with Bongaigaon P.S. alleging 

that on the same day his mother Basanti Prabha Seal, his brother Bijoy Kanti Seal 

and his son Gopal Chandra Seal were coming to Bongaigaon from Kokrajhar in a bus 

bearing registration number AXA-9970 along with other passengers. At about 12 

noon the bus reached Chapaguri Road and due to the negligence of the bus driver 

the bus collided with an electric post as a result of which his mother, brother and son 

along with other passengers received grievous injuries and were immediately taken 
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to Lower Assam Hospital but his mother succumbed to her injuries during treatment 

the same day. The ejahar was received at the police station and registered as 

Bongaigaon P.S Case No. 96/2005 under sections 279/338/427/304-A IPC. After 

investigation police submitted charge sheet under section 279/338/427/304-A IPC. 

 

2. Cognizance was taken under section 279/338/427/304-A IPC against the accused 

person named Khanindra Das. 

 

3. Upon appearance copies of the relevant documents were supplied to the accused 

person in compliance with section 207 Cr.P.C. 

 

4. After considering the relevant documents produced by the police and prima facie 

materials under sections 279/338/427/304-A IPC having been found to be well 

established against the accused person, the particulars of the offences under section 

279/338/427/304-A IPC were explained to the accused person to which he pleaded 

not guilty and claimed to be tried. 

 

5. Prosecution adduced the evidence of as many as six witnesses. The accused was 

examined u/s 313 Cr.P.C in which he denied all the allegations levelled against him 

but declined to adduce any evidence. 

 

6. After considering the relevant documents and after hearing the defence and the 

prosecution I find that following are the points to be determined in this case: 

 

1) Whether the accused person, on 16/4/2005 at about 12 noon, drove a vehicle 

bearing registration number AXA 9970 on the public road AT Chapaguri, in a 

manner so rash or negligent as to endanger human life, or to be likely to cause 

death or injury to any other person, and thereby committed an offence 

punishable U/S 279 IPC? 

2) Whether the accused person on the same date, time and place caused the death 

of the mother of the informant, by doing any rash or negligent act not amounting 

to culpable homicide and thereby committed an offence punishable U/S 304 (A) 

IPC? 
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3) Whether the accused person on the same date, time and place caused grievous 

hurt to Naren Barman, a passenger, by driving the vehicle so rashly and 

negligently as to endanger human life or the personal safety of others and 

thereby committed an offence punishable under section 338 IPC? 

4) Whether the accused person on the same date, time and place caused hurt to 

Sushil Barman and Sukur Singh, passengers, by driving the vehicle so rashly and 

negligently as to endanger human life or the personal safety of others and 

thereby committed an offence punishable under section 337 IPC? 

5) Whether the accused person on the same date, time and place committed 

mischief causing loss and damage to the amount of fifty rupees or upwards and 

thereby committed an offence punishable under section 427 IPC? 

 

 

7. DISCUSSION ON EVIDENCE, DECISION AND REASONS THEREOF: 

8. PW1 Mahabir Kanti stated that the accident took place about 8 or 9 years ago and 

that he was a kid at that time. According to him at about 8.30 a.m. he opened the 

shop in which he worked and was brooming the shop when a Mini Bus coming at a 

high speed collided with an electric post.  

9. PW2 is only the informant and he is not an eye witness. According to him he was at 

his work at Railway Workshop when one Badal Bhattacharjee informed him over 

phone that his mother, son and brother had met with an accident at Main Road near 

Guru Nanak Colony. He stated to have gone to Lower Assam Hospital on receiving 

the information where he found his mother dead and his son and brother in injured 

condition. 

10. PW3 Bijoy Kanti Seal is one of the passengers of the ill fated bus. According to PW2 

the occurrence took place at about 10 or 11 a.m. on 16/4/2005. That, he and his 

mother and nephew were travelling to Bongaigaon in the bus which was coming at a 

high speed. That, the bus lost controlled because of high speed and collided with an 

electric post and immediately after the collision he lost his consciousness. That, he 

regained his consciousness at the Hospital where he learnt that his mother had died 

in the accident. According to PW3 he received grievous injuries on his head, chin and 

teeth. 

11. PW4 Gopal Seal is also a passenger of the offending vehicle. According to PW4 he 

and his uncle and grandmother were coming from Kokrajhar to Bongaigaon in a Mini 
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Bus which over took a motor-cycle at Bongaigaon and lost control in a turning and 

collided with an electric post. That, the driver fled after the accident. He also stated 

that he received injuries in his eyes and his grandmother died in the accident. 

12.  According to PW5 Dhaneswar Narzary, PW6 Nileswar Hazowary and PW7 Ajit 

Muchahary who are also passengers of the ill fated bus, the bus collided with a post 

because of high speed. 

13. PW8 Subroto Sen is a witness to the seizure of the vehicle. He identified the seizure 

list as Exhibit 2 and his signature as Exhibit 2(1). During cross examination he stated 

that he did not witness the accident.  

14. PW9 Prasanta Bhattacharjee is the bailor of the accused who stated that police 

seized the vehicle in his presence through Exhibit 2 and identified his signature as 

Exhibit 2(2). He also identified the bail bond as Exhibit3 and his signature as Exhibit 

3(1). During cross examination he stated that he did not witness the accident.  

15. PW10 Dr. Ajit Kumar Sarma stated that he conducted Post Mortem Examination on 

the body of Basanti Prabha Seal, aged 75 years on 17/4/2005 which was identified 

by UBC 169 Ismail Hussain and relative Swapan Kanti Seal. On examination the 

following injuries were found: 

i. Lacerated injury in the frontal scalp, right side and left temporo parietal 

region. 

ii. Lacerated injury in dorso lumbar region. 

iii. Multiple bruises over the face. 

iv. Linear fracture of skull bone involving left temporal and parietal bone. 

v. Blood clot in the cranial cavity on left side in the sub dural space.  

16. In the opinion of PW10 death is due to shock and haemorrhage as a result of the 

injury sustained. PW10 exhibited the post mortem report as Exhibit 4 and his 

signature as Exhibit 4(1).  

17.  The M.V.I was not examined by the prosecution. But from the report of the M.V.I 

which is available on record it is seen that the M.V.I opined that the accident took 

place because of brake fluid pipe leakage. 

18. There is no doubt that the victim died due to the accident but prosecution could not 

give a clear picture as to how the accused was responsible for rash and negligent 

driving. Learned counsel appearing on behalf of the prosecution argued that the fact 

of the death of the victim speaks for itself and the principle of res ipsa loquitar is 
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applicable to the facts and circumstances of the case.  In AIR 1979 SC 1848 Syad 

Akbar vs State of Karnataka it was observed by Hon’ble Supreme Court as below: “In 

our opinion, for reasons that follow, the first line of approach which tends to give the 

maxim a larger effect than that of a merely permissive inference, by laying down 

that the application of the maxim shifts or casts even in the first instance, the burden 

on the defendant who in order to exculpate himself must rebut the presumption of 

negligence against him, cannot, as such, be invoked in the trial of criminal cases 

where the accused stands charged for causing injury or death by negligent or rash 

act. The primary reasons for non-application of this abstract doctrine of res ipsa 

loquitur to criminal trials are : Firstly, in a criminal trial, the burden of proving 

everything essential to the establishment of the charge against the accused always 

rests on the prosecution, as every man is presumed to be- innocent. Until the 

contrary is proved, and criminality is never to be presumed subject to statutory 

exception. No such statutory exception has been made by requiring the drawing of a 

mandatory presumption of negligence against the accused where the accident "tells 

its own story" "of negligence on somebody. Secondly; there is a marked difference 

as to the effect of evidence, viz. the proof in civil and criminal proceedings. In civil 

proceedings, a mere preponderance of probability is sufficient, and the defendant is 

not necessarily entitled to the benefit of every reasonable doubt but in criminal 

proceeding the presumption of guilt must amount to such a moral certainty as 

convinces the mind of the Court, as a reasonable man beyond all reasonable doubt. 

Where negligence is an essential ingredient of the offence, the negligence to be 

established by the prosecution must be culpable or gross and not the negligence 

merely based upon an error of judgment.” 

19. Mere high speed does not amount to negligence on the part of the accused. 

Prosecution did not examine the M.V.I whose report is crucial in this case as 

according to the report of the M.V.I the accident took place because of the leakage 

in brake fluid pipe. This shows that the entire incident was accidental and not the 

result of the negligence of the accused. 

20. Needless to point out, prosecution could not discharge its burden by adducing just 

and cogent evidence which would point out towards the guilt of the accused and 

only the guilt of the accused. 

21. The decision that follows from the discussions made above is that prosecution failed 

to establish the guilt of the accused person beyond all reasonable doubt. 
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Order 

The accused Khanindra Das is hereby acquitted of the offences u/s 279/338/337/427/304-A 

IPC and set at liberty. Bail Bond is extended to a period of six months. Given under the hand 

and seal of this court on this the 19th day of March, 2015. 

       Syeda Farida Afzal Zinnat, AJS 

       J.M (1st CLASS) BONGAIGAON 

 

APPENDIX: 

1. PW1: Mahabir Kanti 

2. PW2: Swapan Kanti Seal 

3. PW3: Bijan Kanti Seal 

4. PW4: Gopal Seal 

5. PW5: Dhaneswar Narzary 

6. PW6: Nileswar Hazowary 

7. PW7: Ajit Muchahary 

8. PW8: Subroto Sen 

9. PW9: Prasanta Bhattacharjee 

10. PW10: Dr. Ajit Kumar Sarma 

 

 

LIST OF EXHIBITS: 

1. Exhibit 1: ejahar 

2. Exhibit(1): signature of PW2 

3. Exhibit 2: Seizure List 

4. Exhibit 2(1): Signature of PW8 

5. Exhibit 2(2): Signature of PW9 

6. Exhibit 4: Post Mortem Report 

7. Exhibit 4(1): Signature of Medical Examiner, i.e. PW10 
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