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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

G.R CASE NO: 327/2011 

STATE OF ASSAM VERSUS ANIL BHOWMIK 

U/S 342/377/511 I.P.C 

FOR THE PROSECUTION: MR. R.C.MAHATO, ASST. P.P 

FOR THE DEFENE: MR. H. DAS, ADVOCATE 

EVIDENCE RECORDED ON: 2/4/2013, 19/6/2014, 23/9/2014, 14/5/2015, 

28/5/2015 

ARGUMENTS HEARD ON: 28/5/2015 

JUDGMENT FIXED ON: 2/6/2015 

JUDGMENT DELIVERED ON: 2/6/2015 

 

 

    JUDGMENT 

1. The prosecution case as stated in the F.I.R dated 7.7.2011, is that on the same day, 

at around 11 a.m. when the informant’s son, Partha Pratim Sarkar, aged 14 years 

was on his way to get a haircut at Bijni market, the accused Anil Bhowmik, Principal, 

Bijni Bidyapeeth took him to his house and hugged him and kissed and bit him on his 

cheeks. After that the accused took off the half pant of his son and offered money to 

gratify his lust in unnatural manner. At this, the son of the informant ran away and 
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informed about the occurrence to his friends Gautam Mazumdar and Prasenjit Neogi. 

The F.I.R was received and registered as BijniP.S Case No. 188/2011 U/Ss 342/ 377/ 

511 I.P.C and upon completion of investigation police submitted charge sheet against 

the accused, Anil Bhowmik U/Ss 342/377/511 I.P.C. 

2. Cognizance was taken under section 342/377/511 IPC against the accused person 

above named. Upon appearance copies of the relevant documents were supplied to 

the accused person in compliance with section 207 Cr.P.C. and trial was held in the 

Court of S.D.J.M (M), Bijni. During trial the case was transferred from the Court of 

learned S.D.J.M (M), Bijni to my file for disposal. 

3. At the time of preparing the judgment it transpired that no formal charge has been 

framed against the accused. Perusal of the order dated 21/1/2012 shows that the 

then trial Magistrate framed charge U/S 377 I.P.C. but the form of charge could not 

be found in the Case Record. Therefore, after hearing both the accused and the 

prosecution and after considering the relevant documents produced by the police 

and prima facie materials u/s 342/377/511 I.P.C having been found to be well 

established against the accused person, I framed charges as aforesaid against the 

accused. The charges u/s 342/377/511 I.P.C was then read over to the accused to 

which he pleaded not guilty and claimed to be tried. Both the prosecution and the 

accused agreed not to re-examine any witness in view of the newly framed charges 

and thus trial was concluded. 

4. Prosecution adduced the evidence of four witnesses. The evidence of Prosecution 

Witness Chittaranjan Saha was dispensed with on 24/9/2014 on the basis of the 

report of summons that the PW has already expired. On 11/11/2014 the evidence of 

the PWs Gautam Mazumdar and Sumendra Mahapatra were also dispensed with as 

they could not be traced by the prosecution despite repeated efforts. Prosecution 

could not secure the attendance of the Investigating Officer despite repeated efforts. 

Hence, considering the delay already cased in the trial and the direction of the 

Hon’ble Gauhati High Court to conclude the trial expeditiously the prosecution 

evidence was closed and the accused was examined under section 313 Cr. P.C. the 

accused denied all the allegations levelled against him and adduced the evidences of 

three witnesses including himself. 

5. After considering the relevant documents and after hearing the defence and the 

prosecution I find that following are the points to be determined in this case: 
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1) Whether the accused person, on 7/7/2011 at about 11 a.m. at his house 

wrongfully restrained Partha Pratim Sarkar so as to prevent him from proceeding 

beyond certain circumscribing limits and thereby committed an offence 

punishable U/S 342 IPC? 

2) Whether the accused person on the same date, time and place voluntarily 

attempted to have carnal intercourse against the order of nature with Partha 

Pratim Sarkar and thereby committed an offence punishable under section 

377/511 I.P.C? 

 

DISCUSSION ON EVIDENCE, DECISION AND REASONS THEREOF: 

3) PW1 Rabindra Nath Sarkar is the informant. According to him on 7/7/2011 his 

son Partha Pratim Sarkar, who was a student of Class VIII at that time, went to 

get a haircut to Bijni Market at about 11 a.m. When he did not return in time 

PW1 went out in search of him and found his son with his friends Gautam 

Mazumdar and Prasenjit Neogi near the house of the accused. PW1 stated that 

his son Partha Pratim told him that when he was on his way to the salon the 

accused met him on the way and took him to his house and bit him on his 

cheeks. After that the accused took off his clothes and became nudeand hugged 

his son. PW1 stated that his son told these to his friends Prasenjit and Gautam 

and they told him. PW1 then went to the school with his son where the teachers 

advised him to go to police station. He exhibited the F.I.R as Exhibit 1 and his 

signature as Exhibit 1(1).  

4) The relevant facts that unfolded during cross examination of the PW1 are that he 

found his son with his friends at about 11.15 a.m. near a shop which was at a 

distance of about 70 feet from the house of the accused and that there was no 

bite mark on the cheek of his son. PW1 further stated during cross examination 

that he does not know about the family members of the accused.  

5)  PW2 Prasenjit Neogi stated that on 7/7/2011 at about 11 a.m. when he was 

going home from the rice mill with his friend Gautam Mazumdar he saw Partha 

Pratim Sarkar coming out running from the house of the accused. That, Partha 

Pratim told him and Gautam Mazumdar that the accused met him on his way to 

the salon and took him home and offered money and took off his shirt and bit 

him on his cheeks. That, after saying this Partha Pratim threw a stone to the 
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house of the accused and at this the accused came out from his house and told 

him that he will have to go to police station and accordingly he and Partha Pratim 

followed the accused to police station. That, on the way to police station Partha 

met a boy and when they started talking the accused told PW2 that nothing has 

happened and requested him to take Partha home. That, when PW2 and Gautam 

Mazumdar were taking Partha home they met Partha’s father on the way and 

they told him what had happened. 

6) During cross examination PW2 stated that when they saw Partha he was wearing 

his pants. PW2 also stated in his cross examination he does not remember seeing 

any bite mark on Partha’s cheeks. 

7) PW3 Partha Pratim Sarkar stated in his evidence in chief that on 7/7/2011 at 

about 10.45 a.m. when he was on his way to the salon to get a haircut he met 

the accused on his way. That, the accused took him to his house and asked him 

to sit. That, the accused then opened the hooks of his pants and hugged him and 

kissed him on his cheeks and took off his pants. That, when the accused took off 

his pants he was grabbing him tightly with one hand. That, he tried to free 

himself from the clutches of the accused and at this the accused offered him 

money for haircut. That, he told the accused that he does not want money and 

freed himself from his clutches and came out and put on his pants. He stated 

that after coming out he met Prasenjit Neogi and one Mazumdar. That, Prasenjit 

asked him the reason of his running away and at this he told Prasenjit what had 

happened. That, Prasenjit advised him to go home and he kicked on the gate of 

the accused. At this the accused came out and told him that he would have to go 

to police station for kicking on his gate. That, at this he went towards his home 

and met his father on the way and told him about what had happened. That, his 

father told him to go home and went to the house of the Vice-Principal. Later on 

his father called him to the house of the Vice-Principal who told them to file a 

report. He stated that police took him to the Court for getting his statement 

recorded which he identified as Exhibit 2 and his signature as Exhibit 2(1).  

8) During cross examination PW3 stated that at the time of the occurrence summer 

vacation was going on and during summer vacation coaching classes of Class X 

are held. 

9) PW4 Sanjib Aleh stated that at the time of the occurrence he was a tenant near 

the house of the accused and thus he knows the accused but he does not know 

the informant and the victim. That, it was a Sunday on 7/7/2011 and he went to 
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the market after bringing his daughter home from Art School. At about 11.30 

a.m. when he returned home from the market he came to know that something 

had happened at the house of the accused and in the evening police seized the 

house of the accused.  

10) Let us now discuss the evidence of the defence witnesses. The accused 

examined himself as DW1 and stated that on 1st June 2009 he took charge as the 

Principal of Bijni Bidyapeeth Higher Secondary School. That, in the month of July, 

2011 coaching classes of class X was being held from 9 a.m. to 12 p.m. That, on 

7/7/2011 he was at the school doing some official works till 1 p.m. That, after 1 

p.m. he went to Batabari to meet one Sudhir Chandra Dasto discuss about a 

programme of Kirtan where he received a call from his wife after about 1-1 ½ 

hour at about 3 p.m. That, his wife told him that one of his students has lodged 

a case against him and she told him not to come home. 

11) According to DW1 since he became the Principal-in-charge, some of his fellow 

teachers started conspiring against him because they could not succeed in their 

ambitions. That, they conspired against him for dividing sections for imparting 

education and influenced the students of Higher Secondary classes to agitate 

against him and also complained against him to the Inspector of Schools but the 

Inspector of Schools visited the school and continued the procedure initiated by 

him as a result of which the fellow teachers conspired and falsely implicated him 

in this case. He averred that he was not at his home on the date of the 

occurrence.  

12) Prosecution could not shake the credibility of the DW1 and his evidence remained 

unchallenged.  

13) DW2 Sudhir Chandra Das stated that on 7/7/2011 the accused came to his house 

at about 1.30 p.m. to discuss about organising Kirtan at village Bishnupur. He 

stated that he himself had informed the accused about the Kirtan. That, at about 

3.30 p.m. the wife of the accused called him and the accused left his home.  

14) During cross examination DW2 stated that the accused had told him that he has 

come from school but he stated that he does not know from where the accused 

had actually come.  

15) DW3 Malati Karmakar Bhowmik is the wife of the accused. According to her on 

7/7/2011 she cooked for her husband in the morning and he left for school as 

usual at about 8.45 a.m. That, at that time coaching classes of class X was going 

on during summer vacation. That, at about 1.30 p.m. her husband called her and 
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told her that he is going to meet Sudhir Das and he would be late. That, in the 

afternoon police came to her house and told her that a student of her husband 

has lodged a case against her husband and at this she consulted a neighbour 

who is an advocate and called her husband. 

16) From the above discussions it has come to unfold that PW1 is only the informant. 

He did not witness the occurrence. He claimed to have met his son and his 

friends on the road near the house of the accused. PW2 is also a hearsay witness 

and he claimed to have heard about the incident from the victim. PW3 is the 

victim and his evidence is silent as to the presence of other family members in 

the house of the accused at the time of the alleged occurrence. PW3 is the sole 

witness whose testimony has to be considered in order to reach at a definite 

conclusion. Although PW3 claimed that the accused kissed him and bit him on his 

cheeks but neither PW1 nor PW2 stated to have observed any bite marks on the 

cheeks of the PW3. Further PW3 claimed that the accused pulled down his pants 

while hugging him tightly with one hand. But his evidence is not clear as to 

whether he raised alarm while he was being disrobed by the accused or not. 

From the evidence of DW3 it seems that the accused has a family and it is 

natural for family members to be present in the house but PW3 could not give a 

clear picture regarding the presence of other family members at the time of the 

alleged occurrence.   

17) Let us now see what section 377 I.P.C contemplates.  

Section 377: whoever voluntarily has carnal intercourse against the order of 

nature with any man, woman or animal, shall be punished with imprisonment for 

life, or with imprisonment of wither description for a term which may extend to 

ten years, and shall also be liable to fine. 

Explanation.- Penetration is sufficient to constitute the carnal intercourse 

necessary to the offence described in this section.  

18) An offence of sodomy or like punishable under section 377 IPC requires 

penetration howsoever little. So, an attempt to commit this offence should 

be an attempt to thrust the male organ into the anus of the passive 

agent. A mere preparation for the operation should not necessarily be 

construed as an attempt. 

19) In the present case prosecution could not prove beyond all reasonable doubt that 

there was preparation for penetration. The evidence of PW3 is unclear about the 

presence of other family members of the accused whereas defence has been able 
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to raise a doubt about the very presence of the accused in his home on the date 

of occurrence. On 7/7/2011 it was a Thursday and not Sunday as claimed by the 

Prosecution. Therefore, the evidence of the DWs that coaching classes of 

summer vacation was going on at the relevant time has to be given weight. 

Prosecution could not shake the credibility of the defence witnesses.  

20) It is now a well settled principle that the standard of proof on the part of an 

accused and that of the prosecution in a criminal case is different. [Krishna 

Janardhan Bhat v. Dattatreya G. Hegde (2008) 4 SCC54]. Whereas the standard 

of proof so far as the prosecution is concerned is proof of guilty beyond all 

reasonable doubt, the one on the accused is only mere preponderance of 

probability.  

21) Keeping in mind the above proposition of law, it has come to unfold from the 

discussion made so far that the prosecution could not relieve itself from proving 

beyond all reasonable doubt that the accused confined the victim wrongfully in 

his house and attempted to satisfy his lust in an unnatural manner. Whereas the 

accused/defence has been able to raise certain doubts regarding the whole 

prosecution story by invoking the possibility that the accused was not at his 

home on the date of occurrence, rather he was at the school and from there he 

went to another village to discuss about organising Kirtan in a nearby village. 

22) Considering the allegations and counter allegations in its entirety I am of the 

reasoned opinion that the prosecution failed to establish the guilt of the accused 

person beyond all reasonable doubt. Hence, the accused Anil Bhowmik is held 

not guilty and is acquitted accordingly from the charges u/s 342/377/511 I.P.C.  

 

Order 

  Accused Anil Bhowmik is hereby acquitted of the offence u/s 

342/377/511 IP.C.His bail bond is extended to a period of six months. 

Given under my hand and the seal of this Court on this the 2nd day of 

June, 2015. 
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APPENDIX: 

LIST OF WITNESSES  FOR THE PROSECUTION: 

1. PW1: Rabindra Nath Sarkar 

2. PW2: Prasenjit Neogi 

3. PW3: Partha Pratim Sarkar 

4. PW4: Sanjib Aleh 

 

LIST OF WITNESSES FOR THE DEFENCE: 

1. DW1: Anil Bhowmik 

2. DW2: Sudhir Chandra Das 

3. DW3 Malati Karmakar Bhowmik 

 

LIST OF EXHIBITS: 

1. Exhibit 1: F.I.R. 

2. Exhibit 1(1): Signature of PW1 

3. Exhibit 2: Statement of PW3 under section 164 Cr.P.C 

4. Exhibit 2(1): Signature of PW3 

 

 

 


