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DISTRICT: BONGAIGAON 
 
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE 
FIRST CLASS, BONGAIGAON 
       G.R. Case No. 754/15 U/SS. 323/294 IPC  
 
RAJIB HUSSAIN@RUBUL,     
SON OF RAFIKUL HUSSAIN,   
RESIDENT OF MOUKHUWA, PS: MANIKPUR,    
DISTRICT: BONGAIGAON, ASSAM     
                                                         
          
      …………………..ACCUSED  
                  -VERSUS-  
 
STATE OF ASSAM –  

                                                          
…………………..PROSECUTOR  

 
PRESENT: UTTAM CHETRI, MUNSIFF CUM JUDICIAL 
MAGISTRATE FIRST CLASS, BONGAIGAON 
 
ADVOCATE FOR THE PROSECUTION: APP, AK DEKA 
ADVOCATE FOR THE ACCUSED PERSONS: ADVOCATE M. 
RAHMAN 
OFFENCE EXPLAINED ON: 18.03.16 
EVIDENCE RECORDED ON: 05.05.16, 20.05.16, 24.06.16, 
21.07.16 
ARGUMENT HEARD ON: 25.07.16 
JUDGMENT DELIVERED ON: 30.07.16 
 

 
     JUDGMENT   

     
1. The prosecution case in a nutshell is that the informant Mazidul 
Islam lodged an ‘ejahar’ with the Manikpur PS alleging inter alia that 
on 09.08.2015 at about 1.30 pm when his son Aminul Islam and 
Ruhen Ali’s son Alvis Hussain were catching fish in a pond situated 
near a graveyard at Moukhua, accused Rajib Hussain reached there 
and assaulted his son Aminul Islam and Ruhen Ali’s son Alvis Hussain 
with a stick and slapped them; that due to the aforesaid assault his 
son and Alvis Hussain were injured; that due to timely intervention of 
Rakesh Ali who was present in the spot with the accused, his son and 
Alvis Hussain did not receive severe injuries; that the accused also 
tried to assault his son and Alvis Hussain with a spade; that the 
accused later on went to his house and hurled slang words on his 
wife, and threatened her with dire consequences.      
 
2.   On receipt of the FIR, the police registered Manikpur P.S. Case 
No. 111/2015 under sections 447/323/506 IPC and conducted 
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investigation into the matter. On completion of investigation, the 
police submitted charge sheet against the accused person under 
sections 323/294 IPC.  

 
3. The accused person entered his appearance in response to the 
process issued. Copies of relevant documents were furnished to the 
accused person in accordance with Sec. 207 Criminal Procedure 
Code. Offences u/ss 294/323 IPC were read over and explained to 
the accused person to whom he pleaded not guilty and claimed to be 
tried.  

 
4. During trial, the prosecution examined 7 (seven) witnesses and 
exhibited 5 (five) documents after which the prosecution evidence 
was closed. The statement of the accused person was recorded in a 
separate sheet of paper as mandated u/s. 313 Criminal Procedure 
Code wherein the accused denied the entire allegations leveled 
against him. Defence did not adduce any evidence.    

  
5. Upon hearing both the parties and on perusal of the records, the 
following points for determination have been formulated by this 
Court-     

 
(i) Whether the accused person namely Rajib Hussain 
on 9th day of August, 2015 at about 1.30 pm in the 
afternoon voluntarily caused hurt to Aminul Islam and 
Alvis Hussain and thereby committed an offence 
punishable under Sec. 323 IPC?  
 
(ii) Whether the accused person namely Rajib Hussain 
on 9th day of August, 2015 did an obscene act namely 
uttered/hurled slang abuses on the wife of the informant 
in a public place, and such uttering was obscene and it 
caused annoyance to others and thereby committed an 
offence punishable under Sec. 294 IPC?  
 

  
6. I have heard the learned counsels on both sides and have gone 
through the evidence on record which is outlined below.       

 
EVIDENCE  

 
7.  PW1 in his examination in chief had deposed that he is the 
informant of this case and he knows the accused person who is 
standing at the dock; that the incident took place on 09.08.2015 at 
about 1.30 pm; that on the fateful day when his son Aminul Islam 
and Alvis Hussain were catching fish in a pond situated near a 
graveyard, accused Rajib Hussain and his friend Rakesh Ali came 
there in a bike and Rajib Hussain intimidated them, assaulted them 
with a stick and kicked them; that when accused Rajib tried to cut 
them with a spade, Rakesh stopped him; that after sometime 
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accused Rajib Hussain came to his house in his bike and hurled slang 
words on his wife, and threatened to kill her. Exhibit 1 is the FIR and 
Exhibit 1(1) is his signature.     
  
8.  PW1 in his cross examination had stated that he had not 
mentioned in his FIR why there was delay in filing the FIR by a day; 
that the father of Rajib Hussain had lodged an FIR against him. PW1 
had denied the suggestion that the pond where his son and Alvis 
Hussain were fishing belonged to Rajib’s father. PW1 had also denied 
the suggestion that he had not stated before the police that Rajib 
Hussain came to his house in a bike, and that he had not stated 
before the police that Rajib Hussain had told his wife that he would 
kill her. PW1 had further stated that he had not seen the incident 
himself as he was in Mosque at the time of incident. PW1 had denied 
the suggestion that the accused had not hurled slang words on his 
wife and had not assaulted his son. PW1 had also denied the 
suggestion that he had lodged the present case against the accused 
for harassing the later as the accused had lodged a case against 
them alleging that his son had illegally entered their plot of land. PW1 
had also stated that his neighbours Aroman Ali and Mukut Ali were 
present at his house at the time of the incident.    
 
9.  PW2 had stated in his examination in chief that he knows 
the informant and the absent accused person Rajib Hussain; that the 
incident took place on 09.08.2015; that on the fateful day Rajib 
Hussain asked him to go with him in his bike to see the pond which is 
situated near a graveyard; that when they reached there, 2 (two) 
boys were catching fish in that pond; that on seeing them the 2 (two) 
boys ran away from there; that Rajib Hussain went after them and 
assaulted them near Patabari; that afterwards Rajib Hussain went to 
their house. 
 
10. PW2 had stated in his cross examination that the aforesaid 
pond belonged to Rajib Hussain; that the aforesaid 2 (two) boys were 
catching the fish by illegally entering there. PW2 had denied the 
suggestion that he had falsely deposed in this case. PW2 had also 
denied the suggestion that he had falsely deposed that Rajib Hussain 
had assaulted the 2 (two) boys. PW2 had denied the suggestion that 
he had not deposed before the police that Rajib Hussain had entered 
the house of the aforesaid two boys. 
 
11. PW3 had stated in his examination in chief that he knows 
the informant and the absent accused Rajib Hussain; that on 
09.08.2015 when he and Aminul Islam had gone to a public pond 
situated at Maukhua for catching fish, accused Rajib Hussain 
assaulted them and tried to cut them with a spade but due to the 
timely intervention of Rakesh Ali, they were saved; that the accused 
Rajib Hussain then went to their house and hurled slang words on 
their relatives. 
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12. PW3 had stated in his cross examination that police had 
recorded his statement in the police station. PW3 had denied the 
suggestion that he had not stated before the police that Rajib 
Hussain had tried to cut him with a spade. PW3 had also denied the 
suggestion that he had illegally caught fish in the pond belonging to 
Rajib Hussain, and had assaulted Rajib Hussain. PW3 had further 
denied the suggestion that Rajib Hussain had not hurled slang words 
on his family members, and that he had falsely deposed in the 
present case. 
 
13. PW4 had stated in his examination in chief that the 
informant is his father and he knows the absent accused Rajib 
Hussain; that on 09.08.2015 at about 1 pm in the afternoon when he 
and Alvis had gone to the graveyard to catch fish accused Rajib 
Hussain assaulted both of them; that when they were coming back 
from the place of occurrence Rajib Hussain followed them and tried 
to cut them with a spade but Rakesh Hussain saved them; that Rajib 
Hussain then went to his house and hurled slang words on his 
mother and threatened to kill her. 
 
14. PW4 in his cross examination had denied the suggestion 
that he had not stated before the police that Rajib Hussain tried to 
assault them after following them and Rakesh Hussain saved them, 
and the pond in which they caught the fish belonged to Rajib 
Hussain. PW4 had also denied the suggestion that he had not stated 
before the police that Rajib Hussain had hurled slang words on him; 
PW4 had further stated that Rajib Hussain had filed a case against his 
father. PW4 had furthur denied the suggestion that they had filed the 
present case against the accused as he had filed a case against his 
father, and that he had falsely deposed in the present case. 
 
15. PW5 had stated in his examination in chief that on 
09.08.15 he had examined Md. Alvis Hussain, son of Md. Rohel Ali, 
aged about 15 years, resident of Village Moukhua, PS: Manikpur, 
District: Bongaigaon on the basis of police requisition no. 111/15 in 
respect of Manikpur PS Case No 111/2015 u/ss 447/323/294/506 
IPC; that the victim was escorted by HG Ram Mangal Mandar, 
Manikpur PS; that he examined the victim at about 8.45 pm on the 
basis of Hospital Registration no. 952; that on examination he did not 
find any external injuries on the body of the victim; that Exhibit 2 is 
the medical examination report and Exhibit 2(1) is his signature as 
Senior Medical and Health Officer; that on the same day he also 
examined Md. Aminul Islam, aged about 14 years, son of Md. Mazidul 
Islam, resident of Village: Moukhua, PS: Manikpur, District: 
Bongaigaon on the basis of Hospital Registration No. 953 and Police 
Requisition no. 111/15 in respect of Manikpur PS Case No. 11/15 u/ss 
447/323/294/506 IPC. The victim was escorted by HG Ram Mangal 
Mandal, Manikpur PS; that he examined the victim at about 8.45 pm; 
that on examination he did not find any external injuries on the body 
of the victim; that Exhibit 3 is the medical examination report and 
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Exhibit 3(1) is his signature as Senior Medical and Health Officer. 
Defence declined to cross examine PW5. 
 
16. PW6 had stated in his examination in chief that he knows 
the informant and the absent accused Rajib Hussain; that the 
incident took place about 1 year back at about 1 ½ pm; that on the 
fateful day when Mohinul and Rubhel’s son were catching fish, 
accused Rajib Hussain came to the place of occurrence and made 
them sit up and down holding their own ears. Defence declined to 
cross examine PW6. 
 
17. PW7 had stated in his examination in chief that on 
10.08.2015 when he was working as ASI, Manikpur PS, the in-charge 
Manikpur PS received an FIR at about 10.25 am in respect of the 
present case from Mazibul Islam, son of Md. P.R Ali, resident of 
Village: Moukhua, PS: Manikpur and registered a PS Case No. 111/15 
u/ss 447/323/294/506 IPC and entrusted him to investigate the case; 
that he, accordingly, recorded the statement of the victim Alvis 
Hussain and Aminul Islam; that on the previous day he had sent the 
victim for medical examination as they were brought to the police 
station by the informant; that he, accordingly, went to the place of 
occurrence, prepared a sketch map and recorded the statement of 
the witnesses; that he went to the house of the informant and 
recorded the statement of his wife and other witnesses; that he 
asked the accused to come to the police station and, accordingly, the 
accused came there on which he arrested the accused and released 
him on bail; that on 31.08.2015, he collected the medical report of 
the victim Aminul Islam and Alvis Ali sent to him from Manikpur 
Hospital by post, and after completing the investigation submitted 
charge sheet in the present case u/ss 323/294 IPC. Exhibit 4 is the 
charge sheet and Exhibit 4(1) is his signature. Exhibit 5 is the bail 
bond and Exhibit 5(1) is his signature as Investigating Officer. 
 
18. PW7 in his cross examination had stated that the incident 
occurred on 09.08.15 and the FIR was lodged on the next day at 
about 12.10 pm; that the informant had not intimated him during this 
time and had not mentioned in the FIR the reason for lately filing the 
FIR; that the informant had not stated in his statement recorded 
before him about the fact that the accused had kicked his son Aminul 
Islam, and had tried to cut him with a spade; that he had not seized 
any stick or spade during the course of the investigation; that PW3 
Alvis Hussain had not stated in his 161 statement that the accused 
Rajib Hussain tried to cut them with a spade and later on went to his 
house and uttered slang words on his family members; PW4 Aminul 
Islam had not stated in his 161 statement that the accused Rajib 
Hussain tried to cut them with a spade and later on went to his house 
and uttered slang words on his family members; PW4 Aminul Islam 
had not stated in his 161 statement that the accused Rajib Hussain 
went to his house and uttered slang words to his mother and 
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threatened to kill her; that during investigation he came to know that 
the place where the incident had occurred belonged to Rajib Hussain. 

 
APPRECIATION OF EVIDENCE  

 
19.  The informant has leveled 2 (two) allegations against the 
accused person Rajib Hussain - firstly of assaulting his son Aminul 
Islam and Ruhen Ali’s son Alvis Hussain while they were catching fish 
in a pond situated near a graveyard at Moukua, and of trying to 
assault them with a spade and secondly of hurling slang words on his 
wife and of threatening to kill her.       
 
20. So far as the offence under Section 294 IPC is concerned, 
the utterance or act complained of should not only be obscene, but it 
should be uttered or committed in a public place, and it should cause 
annoyance to others apart from the victim. In the present case PW3 
and PW4 have deposed that the accused person hurled slang words 
to the informant’s wife at the informant’s house. PW7 who is the 
Investigating Officer in this case had, however, deposed in his cross 
examination that PW3, Alvis Hussain and PW4, Aminul Islam had not 
stated in their 161 statement recorded by him that the accused Rajib 
Hussain tried to cut them with a spade and later on went to their 
house and uttered slang words on their family members. Thus the 
aforesaid contradiction between the statement of PW3 and PW4 
made by them in their 161 statement before the police and their 
evidence recorded before the Court casts a serious doubt on the 
veracity of the prosecution witnesses, and also on the prosecution 
story of the accused uttering slang words to the wife of the informant 
and of threatening to kill her.  
 
21. In Saraswathi v State of Tamil Nadu 2002 CrLJ 1420 
(Mad) it has been held that ‘an offence under this Section could 
not be made out by uttering words in a private garden which 
was not a public place’. Thus even for the sake of argument, if it is 
assumed that the accused hurled slang words on the informant’s wife 
at his house, the accused could not be made culpable under Section 
294 IPC as the same has not been uttered in a public place. Furthur, 
no public who was offended with the words uttered by the accused 
has been brought forward by the prosecution although the informant 
in his cross examination has deposed that ‘his neighbours Aroman 
Ali and Mukut Ali were present at his house at the time of the 
incident’.  
 
22. Moreover, the FIR does not contain a single word allegedly 
uttered by the accused to the informant’s wife. In  In Preethimon 
and Another v State, 2008 CrLJ 1233 it has been observed that 
‘a vague or general statement in the FIR that the accused 
showered obscene words is not enough to constitute an 
offence under Section 294(b). It is necessary to state the 
words uttered by the accused. The complaint or the FIR as 
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the case may be shall contain the words spoken by the 
accused, which, according to the prosecution, would attract 
the offence under Section 294(b) of the Indian Penal Code’. 
On perusal of the FIR, I could not find the specific words uttered by 
the accused person. Thus a vague general statement by the 
informant that the accused showered obscene words without 
mentioning the exact words is according to my considered view not 
enough to constitute an offence under Section 294 IPC, and the 
accused deserves benefit of doubt in this respect.  
 
23. Coming to the second allegation of the accused having 
assaulted the victims as alleged in the FIR, there are vital 
contractions in the evidence of PW2 and PW6 who were allegedly 
present at the place of occurrence, and the informant and the 
victims.  While the informant and the victims have deposed in their 
evidence that on 09.08.2015 at about 1.30 pm when the victims were 
catching fish in a pond situated near a graveyard, accused Rajib 
Hussain came there and assaulted them, PW2 who was present at 
the place of occurrence had stated that on the fateful day when he 
and Rajib Hussain reached the place of occurrence, 2 (two) boys 
were catching fish in that pond and on seeing them the 2 (two) boys 
ran away from there and Rajib Hussain went after them and 
assaulted them near Patabari.  Interestingly, another eye witness 
PW6 who was also allegedly present at the place of occurrence had 
stated that on the day of incident when Mohinul and Rubhel’s son 
were catching fish, accused Rajib Hussain came to the place of 
occurrence and made them sit up and down holding their own ears. 
Thus there being contradictory versions in respect of the incident 
between the informant, victims and the 2 (two) eye witnesses who 
were present at the place of occurrence, it creates a doubt in the 
prosecution story of the accused having assaulted the victims.  
 
24. Furthur, although the informant had alleged that the 
accused had assaulted the victims with a ‘lathi’ and had tried to 
assault them with a spade, the IO has neither seized any ‘lathi’ or 
spade (weapons of assault) nor has put forward any explanation for 
his failure to seize the weapons of assault. Thus the failure of the 
investigating agency to seize the incriminating weapons raises doubt 
about the veracity of the prosecution story that the injured were 
attacked by the weapons as alleged.  
 
25. Moreover, there is contradiction between the evidence of 
the victims and the Medical Officer. While the victims have stated in 
their evidence that they were assaulted by the accused persons, the 
evidence of the Medical Officer does not subscribe to their allegation. 
The Medical Officer who had deposed as PW5 has categorically stated 
in his examination in chief that ‘on examination he did not find 
any external injuries on the body of the victim’ If the victims 
had in fact sustained injuries, there is no reason why the Medical 
Officer did not mention about such injuries in his medical report 
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which has been exhibited as Exhibit 2 and Exhibit 3 respectively. 
Thus there being vital contradictions between the evidence of the 
victims and the medical officer regarding the injury, it raises a doubt 
on the prosecution story regarding the alleged assault on the victims 
by the accused persons. Last but not the least although the incident 
allegedly occurred on 09.08.15 but the FIR was lodged on the next 
day at about 12.10 pm, and no explanation in this regard has been 
given by the informant in his FIR. Thus the unexplained delay in filing 
the FIR creates doubt as to the genuineness of the prosecution story. 
 
26.  Thus from the discussions aforesaid, it clearly transpires 
that the prosecution has failed to prove beyond reasonable doubt 
that the accused person Rajib Hussain had committed the offences 
punishable u/ss. 323/294 IPC. Accordingly, I held that the 
prosecution has failed to prove beyond reasonable doubt that the 
accused person Rajib Hussain had committed the offences punishable 
u/ss. 323/294 IPC. As such, the all the points for determination is 
answered in the negative in favour of the accused person. 

 
 

        ORDER  
 
In view of the discussion made above and the decisions reached in 
the foregoing point for determination, it is held that the prosecution 
has failed to prove beyond reasonable doubt that the accused person 
Rajib Hussain had committed the offences punishable u/ss. 323/294 
IPC. As such, the accused person Rajib Hussain is acquitted of the 
charges u/ss 323/294 IPC. The bail bond of the accused person and 
his surety shall remain in force for six months from today in 
compliance with Sec. 437-A, Criminal Procedure Code. Case is 
disposed of on contest.  

 
Given under my hand and the seal of this court on this 30th day of 
July, 2016 at Bongaigaon.  

 
 

 
 
 
 
(Uttam Chetri) 
Munsiff cum Judicial 
Magistrate First Class, 
Bongaigaon  
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APPENDIX 

  
 
PROSECUTION EXHIBITS:  
 
Exhibit 1: ‘Ejahar’ dated 10.08.2015 
Exhibit 2: Medical Examination Report dated 20.08.15 
Exhibit 3: Medical Examination Report dated 20.08.15 
Exhibit 4: Charge sheet dated 31.08.15 
Exhibit 5: Bail Bond dated 10.08.15 
 
DEFENCE EXHIBITS: NONE  
 
PROSECUTION WITNESS:  
 
PW1-  Mazidul Islam 
PW2-  Rakesh Ali 
PW3- Alvis Hussain 
PW4- Aminul Islam 
PW5- Dr Karuna Kanta Talukdar 
PW6- Rubul Ali 
PW7- Ananda Ram Deka 
 
DEFENCE WITNESS: NONE  
 
 
 
 
 
 
 
 
 

 
 
 

(Uttam Chetri)  
Munsiff cum Judicial 
Magistrate First Class, 
Bongaigaon  

 


