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DISTRICT: BONGAIGAON 
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS, 
BONGAIGAON 

 
G.R. CASE NO. 763/2016 UNDER SECTION 411 IPC 
 
MD. ABBAS ALI, 
SON OF MD. ABED ALI, 
RESIDENT OF SALBARI, KADAMTOLI,  
PS &DISTRICT: BONGAIGAON, ASSAM  

………..ACCUSED PERSON 
   -VERSUS-  
 
STATE OF ASSAM –  

      ……………..PROSECUTOR  
 
PRESENT: UTTAM CHETRI, MUNSIFF CUM JUDICIAL 
MAGISTRATE FIRST CLASS, BONGAIGAON 
 
ADVOCATE FOR THE PROSECUTION:   APP, AK DEKA 
ADVOCATE FOR THE ACCUSED PERSON: ADV. P. BAIDYA 
CHARGE FRAMED ON:     17.09.2016 
EVIDENCE RECORDED ON:    04.11.2016, 

20.01.2017, 
       16.02.2017, 
ARGUMENT HEARD ON:     15.03.2017 
JUDGMENT DELIVERED ON:    28.03.2017 

 
JUDGMENT 

 
1.  The prosecution case in a nutshell is that the informant 
Bittu Ali lodged an ‘ejahar’ with the North Bongaigaon PP at about 
7:15 PM in the evening on 05.08.2016 stating inter alia that on 
05.08.2016 at about 2:20 PM in the afternoon when accused 
person Abbas Ali and 2 (two) other persons were trying to take 
away batteries from a truck standing on the backyard of 
Bongaigaon College, accused Abbas Ali was caught red handed by 
the public and was handed over to the Police Station.  The 
informant further alleged that the other 2 (two) accused persons 
managed to escape from the scene.   

 
2.  On receipt of the aforesaid ‘ejahar’, the concerned 
officer in North Bongaigaon PP entered the aforesaid information 
in the General Diary as GDE No. 130 dated 05.08.2016 and 
forwarded the same to O/C, Bongaigaon Police Station for 
registering the same.  On receipt of the FIR, the O/C, Bongaigaon 
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Police Station registered the same as Bongaigaon Police Station 
Case No.477/16 under Sections 379/411 IPC and entrusted SI 
Dharmendra Nath to investigate the same. On completion of the 
investigation, SI Debajit Sarmah submitted charge-sheet against 
the accused personAbbas Ali under Sections379/411 IPC. 

 
3.  The accused person entered his appearance in 
response to the process issued.  Copies of the relevant documents 
were furnished to the accused person in accordance with Section 
207 Criminal Procedure Code, 1973.Formal charge under Section 
411 IPC was framed, read over and explained to the accused 
person to whom he pleaded not guilty and claimed to be tried. 
 
4.  During trial, the prosecution examined 5 (five) 
witnesses and exhibited 4 (four) documents after which the 
prosecution evidence was closed.  The statement defence of the 
accused person was, accordingly, recorded in a separate sheet of 
paperas mandated by Section 313 Criminal Procedure Code, 1973 
wherein the accused person denied the entire allegation made 
against him.  Defence did not adduce any evidence. 
 
5.  Upon hearing both the parties and on perusal of the 
case record, the following point for determination has been 
formulated by this Court. 

 
(a) Whether the accused person Abbas Ali on or about the 

5th day of August, 2016 at about 2.30 pm in the 
afternoon dishonestly received or retained stolen 
property namely 2 (two) Exide Batteries knowing or 
having reason to believe that such property was stolen 
property and thereby committed an offence punishable 
under Section 411 IPC? 

 
6.  I have heard the learned counsel for both sides and 
have gone through the evidence on record which is outlined 
below. 

EVIDENCE 
 

7.  PW1 in his examination in chief had stated that he is 
the informant in this case and he knows the absent accused 
person Abbas Ali; that the incident took place on 05.08.2016 at 
about 2 to 2:30 pm in the afternoon; that on the day of the 
incident when the accused and 2 (two) other persons were 
removing battery from the truck situated on the backyard of girls 
hostel, someone saw them and shouted as thief on which he 
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along with other persons went to the place of occurrence and 
caught Abbas Ali red handed with the batteries; that the other 2 
(two) persons managed to escape from the scene; that he, 
accordingly, called the police over the phone and handed over 
Abbas Ali to the police; that Exhibit 1 is the ‘ejahar’ and Exhibit 1 
(1) is his signature.  
 
8.  PW1 in his cross-examination had stated that his house 
is situated at about 2 (two) kilometers from the place of 
occurrence and there is a college near the place of occurrence; 
that he does not study in that college; that the ‘ejahar’ was 
written as per his instruction by some other person; that he does 
not know the name of that person; that there is a girls college 
and a shop near the place of occurrence; that lots of truck were 
standing near the place of occurrence; that he cannot say from 
which truck the battery was stolen; that he does not know the 
registration number of the truck from which the battery was 
stolen; that he does not know the name of the company of the 
battery which was stolen; that the police had not seized the 
aforesaid batteries by keeping him as a seizure witness; that he 
does not know the owner of the truck from which the battery was 
stolen; that he cannot say the name of the person who shouted 
near the truck.  PW1 had denied the suggestion that the accused 
person had not stolen the battery and he had falsely deposed in 
the present case.       
 
9.  PW2 in his examination in chief had stated that he 
knows both the informant and the absent accused person Abbas 
Ali; that the incident took place on 05.08.2016 at about 2:30 PM 
in the afternoon; that on the day of the incident he caught hold of 
accused Abbas Ali with a batteries when he was stealing the same 
from a truck standing near the Press Club; that he, accordingly, 
handed over the accused to the police; that the police had seized 
2 (two) Exide batteries from the accused in front of him on the 
day of the occurrence; that he had signed the seizure list after the 
batteries were seized in front of him; that Exhibit 2 is the seizure 
list and Exhibit 2 (1) is his signature.            
 
10. PW2 in his cross-examination had stated that he cannot 
say the registration numberof the truck from which the batteries 
were stolen; that there were about 5 (five) trucks at the place of 
occurrence and the driver and handymen of the aforesaid trucks 
were cooking their food near the truck; that there are several 
houses and a field near the place of occurrence.  PW2 had denied 
the suggestion that he had found the accused consumingdendrite.  
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PW2 had further stated in his cross-examination that he had not 
seen the seized batteries in the Court; that he cannot say how 
many plates were there in the batteries; that apart from him Bittu 
Ali and a person had signed the seizure list; that the police had 
not read over and explained what has been written in the Exhibit 
2.  PW2 had denied the suggestion that accused person had not 
stolen the batteries.  PW2 had also denied the suggestion that he 
had falsely deposed in the present case.    
 
11. PW3 in his examination in chief had stated that he does 
not know the informant but knows the accused person Abbas Ali; 
that the incident took place on 05.08.2016; that on the day of the 
incident, the public had caught Abbas Ali with truck batteries and 
had informed him about the incident; that he went to the place of 
occurrence and saw the accused persons with truck batteries; that 
he, accordingly, informed about the aforesaid incident to the 
North Bongaigaon PP on which the police came there and arrested 
the accused person.   
 
12. PW3 in his cross-examination had stated that he was 
making food at press club at the time of the incident; that the 
place of incident is about 50 (fifty) meters from the press club; 
that the place of occurrence cannot be seen directly from the 
press club; that he had not seen the accused stealing the 
batteries; that he does not know the registration number of the 
truck from which the batteries were stolen; that the accused had 
consumed dendrite at the time of the incident.  
 
13. PW4 in his examination in chief had stated that the 
informant is his uncle and he does not know the accused person 
Abbas Ali; that he had heard that someone was caught red 
handed while stealing batteries from a truck; that he had not seen 
the incident as he was not present at the place of occurrence.  
Defence declined to cross-examine PW4.      

 
14. PW5 in his examination in chief had stated that on 
05.08.2016 at about 3 PM in the evening, an unknown person 
made a call to the North Bongaigaon PP stating that some people 
had caught a thief red handed and were assaulting him; that on 
receipt of the aforesaid phone call, he made a GD entry in respect 
of the aforesaid incident and went to the place of occurrence and 
arrested the accused Abbas Ali and seized 2 (two) batteries lying 
on the place of occurrence; that he conducted the medical of the 
accused and produced him before the Court; that on 16.08.2016, 
he submitted the case record to the O/C, Bongaigaon 
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DharaniBarman as he was transferred to Police Reserve, 
Bongaigaon vide Memo No. Bongaigaon RO 2016/2488/92 dated 
16.08.2016; that later on, Debojit Sharma, In Charge, North 
Bongaigaon PP submitted charge sheet against the accused Md. 
Abbas Ali under Sections 379/411 IPC; that Exhibit 2 is the seizure 
list and Exhibit 2 (2) is his signature; that Exhibit 3 is the arrest 
memo and Exhibit 3 (1) is his signature; that Exhibit 4 is the 
charge sheet and Exhibit 4 (1) is the signature of SI, Debojit 
Sharma which he knows.   
 
15. PW5 in his cross-examination had stated that the 
names of the persons who had caught hold of the accused had 
not been mentioned in the FIR; that the distance of place of 
occurrence from North Bongaigaon PP is ½ kilometers; that it has 
not been mentioned in the FIR as to the registration number of 
the truck from which the batteries were stolen; that he could not 
trace the other 2 (two) accused persons who were present with 
the accused Abbas Ali at the place of occurrence; that he had not 
recorded the statement of the owner of truck from which the 
batteries were stolen; that he does not know the name of the 
person who had informed him about the incident over the phone; 
that the name of the person who had written the FIR has not 
been mentioned in the FIR; that he recovered the stolen batteries 
from jungle and not from the possession of the accused; that he 
did not find the informant at the place of occurrence; that he 
recorded the statement of the informant on the next day of the 
incident; that he had not seen the seized articles in the Court 
today; that he had not mentioned the details of the batteries 
which were seized.  

 
APPRECIATION OF EVIDENCE 

 
16. The informant Bittu Ali had alleged in his FIR dated 
05.08.2016 that on 05.08.2016 at about 2:20 PM in the afternoon 
when accused person Abbas Ali and 2 (two) other persons were 
trying to take away batteries from a truck standing on the 
backyard of Bongaigaon College, accused Abbas Ali was caught 
red handed by the public and was handed over to the Police 
Station.  
 
17. I shall begin by assessing the evidence on record in 
respect of the theft committed by the accused as alleged in the 
FIR although the accused had not been charged under the same. 
To constitute an offence of theft as defined under Section 378 
IPC, 5 (five) factors are essential: 
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(a)  Dishonest intention to take property 
(b)  The property must be movable 
© It should be taken out of the possession of 

another person 
(d) It should be taken without the consent of that 

person and, 
(e) There must be some moving of the property in 

order to accomplish the taking of it 
 

 
18.  PW1 who is the informant in the present case had 
stated in his examination in chief that‘on the day of the 
incident when the accused and 2 (two) other persons 
were removing batteries from the truck standing on the 
backyard of girls hostel, someone saw them and shouted 
as thief on which he along with other persons went to the 
place of occurrence caught Abbas Ali red handed, called 
the police over the phone and handed over Abbas Ali to 
the police’ contradicting his stand taken in the FIR wherein he 
had stated that ‘on 05.08.2016 at about 2:20 PM in the 
afternoon when accused person Abbas Ali and 2 (two) 
other persons were trying to take away batteries from a 
truck standing on the backyard of Bongaigaon College, 
accused Abbas Ali was caught red handed by the public 
and was handed over to the Police Station.’ 
 
19. Furthur PW1 had stated in his cross examination that 
‘lots of truck were standing near the place of occurrence 
but he cannot say from which truck the batteries were 
stolen and he does not know the registration number or 
the owner of the truck from which the batteries were 
stolen’. 
 
20. PW2 had stated in his examination in chief ‘that on 
the day of the incident he caught hold of accused Abbas 
Ali with batteries when he was stealing the same from a 
truck standing near the Press Club and handed over the 
accused to the police; that the police had seized 2 (two) 
Exide batteries from the accused in front of him on the 
day of the occurrence and he had signed the seizure list 
after the batteries were seized in front of him’. PW2 in his 
cross examination had stated ‘that he cannot say the 
registration number of the truck from which the batteries 
were stolen; that there were about 5 (five) trucks at the 
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place of occurrence and the driver and handymen of the 
aforesaid trucks were cooking their food near the truck; 
that he had not seen the seized batteries in the Court; 
that the police had not read over and explained what has 
been written in the Exhibit 2 (Seizure list)’. 
 
21. Offence of theft presupposes that the property must be 
in the possession of the prosecutor and the accused person must 
have taken the same out of the possession of the prosecutor with 
dishonest intention to take such property. To constitute an 
offence under Section 378 IPC, a movable property should be 
taken out of the possession of another person dishonestly without 
the consent of that person.  
 
22. PW3 and PW4 had stated in their evidence that they 
have heard about the incident from others and this part of their 
evidence may be discarded as hearsay. PW1 and PW2 who were 
allegedly present at the place of occurrence and had allegedly 
caught the accused red handed stealing the batteries from the 
truck failed to identify the truck or its owner from which the 
batteries were allegedly stolen by the accused person. Furthur 
although PW2 had stated that ‘there were about 5 (five) 
trucks at the place of occurrence and the driver and 
handymen of the aforesaid trucks were cooking their food 
near the truck out of which the batteries were allegedly 
stolen’, none of the driver or handyman came forward alleging 
that their batteries were stolen by someone. Had their batteries 
been stolen, they would have surely come forward for redressal of 
their grievances and no complaint from the owner of anyone of 
the 5 (five)trucks from which the batteries were allegedly stolen 
creates doubt on the prosecution story of the accused having 
stolen the batteries as alleged.  
 
23. Moreover, although PW2 (seizure witness) had stated 
in his cross examination ‘that the police had seized 2 (two) 
Exide batteriesfrom the accused in front of him on the day 
of the occurrence and he had signed the seizure list after 
the batteries were seized in front of him’, PW5 who is the IO 
in the present case had stated ‘that he recovered the stolen 
batteries from jungle and not from the possession of the 
accused’ thus clearly contradicting PW2 in respect of his 
evidence that the batteries were seized in front of him from the 
accused person. Thus there being vital contradiction between the 
evidence of PW2 (seizure witness) and PW5 who is the IO in the 
present case in respect of seizure of the batteries from the 
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accused as alleged, it creates doubt on the prosecution story of 
the accused being caught red handed while stealing batteries 
from the truck as alleged and the accused deserves benefit of 
doubt in this respect. 
 
24. Moving on, Section 411 IPC provides punishment for 
dishonestly receiving or retaining any stolen property, knowing or 
having reason to believe the same to be stolen property. In order 
to bring home the guilt of the person under Section 411 IPC,the 
prosecution must prove the following: 
 

a. That the stolen property was in the possession of the 
accused. 
b. That some person other than the accused had 

possession of the property before the accused got 
possession of it and 

c. That the accused had knowledge that the property was 
stolen 
 

25. Section 411 IPC presupposes that the stolen property 
must be in the possession of the accused to indict him under the 
aforesaid section. In the present case, the IO had stated in his 
cross examination ‘that he recovered the stolen batteries 
from jungle and not from the possession of the accused’. 
Furthur there are no materials on record to suggest that the 
accused was in direct or constructive possession of the stolen 
batteries or the IO recovered the stolen batteries from the jungle 
in consequence to the information received from the accused 
which creates reasonable doubt on the prosecution story in 
respect of the accused person having been found in the 
possession of the stolen batteries as alleged and the accused 
deserves benefit of doubt in this respect also. 
 
26. Thus from the discussions aforesaid, it clearly 
transpires that the prosecution has failed to prove beyond 
reasonable doubt that the accused person namely Abbas Ali had 
committed the offences punishable under Section 411 IPC. 
Accordingly, I held that the prosecution has failed to prove 
beyond reasonable doubt that the accused person namely Abbas 
Ali had committed the offence punishable under Section 411 IPC. 
The prosecution thus having failed to prove beyond reasonable 
doubt that the accused personnamely Abbas Ali had committed 
offence punishable under Section 411 IPC, the accused person 
namely Abbas Ali is cquitted of the charges under Section 411 
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IPC. As such, the point for determination is answered in the 
negative in favour of the accused person Abbas Ali. 

 
ORDER  

 
In view of the discussion made above and the decisions reached 
in the foregoing point for determination, it is held that the 
prosecution has failed to prove beyond reasonable doubt that the 
accused person namely Abbas Ali had committed the offence 
punishable under Section 411 IPC. As such, the accused person 
namely Abbas Ali is acquitted of the charges under Sections 411 
IPC. The bail bond of the accused person and his surety shall 
remain in force for a period of 6 (six) months from today in 
compliance with Sec. 437-A, Criminal Procedure Code, 1973. Case 
is disposed of on contest. Seized items be disposed of in due 
course as per law. 

 
Given under my hand and the seal of this court on this 28th day of 
March, 2017 at Bongaigaon.  

 
 
 
 
 
 
 
 
 
 
 
 
 
(Uttam Chetri) 
Munsiff cum 
Judicial Magistrate 
First Class, 
Bongaigaon 
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APPENDIX 
 
 
PROSECUTION EXHIBITS:  
 
Exhibit 1:  ‘Ejahar’ dated 05.08.2016 
Exhibit 2:  Seizure list dated 05.08.2016 
Exhibit 3: Arrest Memo dated 06.08.2016 
Exhibit 4: Chargesheet dated 25.08.2016 
 
 
DEFENCE EXHIBITS:  
 
NONE  
 
 
PROSECUTION WITNESSES:  
 
PW1-  Bittu Ali 
PW2-  Ikramul Hussain 
PW3- Manoranjan Das 
PW4- Nasiruddin Ahmed 
PW5- Dharmendra Nath 
 
 
DEFENCE WITNESSES:  
 
NONE  
 

 
 
 

 
 
(Uttam Chetri) 
Munsiff cum 
Judicial Magistrate 
First Class, 
Bongaigaon 

 
 


