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IN THE COURT OF JUDICIAL MAGISTRATE FIRST 

CLASS, BONGAIGAON 

 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

  

G.R. CASE NO.31/2000 

 

STATE OF ASSAM VS NIRMAL KR. RAY & OTHERS 

 

U/S 379 IPC 

 

FOR THE PROSECUTION: MR. R.C.MAHATO, LEARNED 

ASST. P.P 

 

FOR THE DEFENCE: MR. M. RAHMAN, LEARNED 

ADVOCATE 

 

EVIDENCE RECORDED ON: 10/7/2007, 16/5/2008, 

16/2/2010, 20/9/2010, 11/11/2010, 21/7/2011, 

7/9/2012, 16/10/2012 

 

ARGUMENTS HEARD ON: 7/1/2014, 21/1/2014 

 

JUDGMENT DELIVERED ON: 30/1/2014 

 

     JUDGMENT 

 

1. The prosecution case is that on 16.2.2000 

Sri Kamaleswar Sutradhar, the Manager of 

Hindustan Petroleum Carriers, Guwahati 

lodged a written ejahar with Dhaligaon 

P.S alleging that on 15.2.2000 his driver 

Gurmail Singh loaded the Oil Tanker 

bearing registration number AMN 721 with 

18,000 litre petroleum at IOC Dhaligaon 

and proceeded to Sabuwa. At about 8 pm he 

stopped the Tanker near Sushil Trading 

Petrol Pump, North Bongaigaon and went to 
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take dinner leaving the Tanker with the 

handyman (name unknown). At about 3 am 

the driver came out and saw that the Oil 

Tanker along with the handyman is 

missing. The ejahar was received and 

Bongaigaon P.S Case No. 15/2000 u/s 379 

I.P.C was registered. After completion of 

investigation charge sheet was submitted 

u/s 379 I.P.C against the accused persons 

namely Nirmal Kumar Ray, Pabitra Ray, 

Bijay Barua and Md. Hussain Ali. 

2. After receiving the charge sheet Learned 

C.J.M, Bongaigaon made over the case to 

the Court of Learned S.D.J.M(S), 

Bongaigaon for disposal. Processes were 

issued and three accused persons entered 

appearance. The order dated 10/7/2007 

reveals that the warrant of arrest issued 

against accused Bijay Barua did not 

return.  But after 10/7/2007 the order 

sheets are silent as to the accused Bijay 

Barua. The case was not filed against 

him.  Nor was it split up against him. 

Copies of relevant documents were 

supplied to only the accused persons 

namely Nirmal Kr. Ray, Pabitra Ray and 

Md. Hussain Ali in compliance with 

Section 207 Cr.P.C. and after hearing 

both sides as well as going through the 

case record charge U/S 379 I.P.C were 

framed. The charges were then read over 

and explained to the accused persons. 
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They pleaded not guilty to the charge and 

claimed to be tried. At the stage of 

statement of defence accused Hussain Ali 

remained absent and thus the case 

lingered for another one year and finally 

on 19.12.2013 the case was split up for 

the sake of speedy trial. 

3.  Prosecution adduced the evidences of 

eight witnesses. Upon closure of 

prosecution evidence the accused persons 

namely Nirmal Kumar Ray and Pabitra Ray 

were examined U/S 313 Cr.P.C. in which 

they denied all the allegations levelled 

against them but declined to adduce any 

evidence. Prosecution exhibited documents 

and Materials which are described in the 

schedule appended to the Judgment. 

4. After considering the relevant documents 

and after hearing the defence and the 

prosecution I find that following is the 

point to be determined in this case: 

 

1) Whether the accused persons on 

15/2/2000 at night at Sushil Trading 

Petrol Pump, Dhaligaon, intending to take 

dishonestly movable property namely an 

oil tanker having registration number AMN 

721 out of the possession of the 

complainant without his consent moved 

that property in order to such taking and 

thereby committed an offence punishable 

U/S 379 I.P.C? 
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5. DISCUSSION ON EVIDENCE, DECISION AND 

REASONS THEREOF: 

 

6. I have gone through the case record, the 

evidences of the witnesses and heard 

arguments put forward by the learned 

Assistant Public Prosecutor and the 

learned Defence Counsel. I would like to 

discuss and appreciate the evidences of 

the witnesses in order to reach at a 

definite conclusion. 

7. PW1 (Kamaleswar Sutradhar) is the 

informant who lodged the ejahar. He 

identified the ejahar as exhibit 1 and 

his signature as exhibit 1(1).  He stated 

that he learnt about the occurrence from 

his driver Gurmail Singh on 16/2/2000 in 

the morning hours. He stated that he was 

working as representative of Hindustan 

Petroleum Carrier at the time of 

occurrence and that Gurmail Singh was the 

driver of the tanker bearing registration 

number AMN 721 at the time of occurrence 

and Bishnu Chetry was the handy man. He 

stated that his driver Gurmail Singh told 

him one day after the occurrence took 

place that he loaded the Oil Tanker with 

18,000 litre ATF Oil at IOC Dhaligaon to 

proceed to Sabuwa and stopped the Tanker 

near Sushil Trading Petrol Pump, North 
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Bongaigaon and went to sleep. Next 

morning he woke up and could not find the 

truck there. According to PW1 he lodged 

the ejahar after learning about the 

occurrence and that day itself the truck 

was found at Baxirhat along with the 

thieves. PW1 was cross examined 

extensively by the defence but the 

questions put to him were of little 

relevance to the facts and circumstances 

of the present case. 

8.  PW2 Gurmail Singh stated that he was the 

driver of the truck bearing number AMN 

721 about 9 or 10 years ago. That, he 

went to Sushil Trading Petrol Pump at 

about 3 am in the morning and did not 

find the truck. That, on the same day the 

truck was found at Baxirhat along with 

the oil in it. That, police had seized 

the truck through Exhibit 2 wherein 

Exhibit 2 (1) is his signature.  

9. PW3 Abdul Wahab Bepari stated that he 

could not recognise the accused persons 

as the occurrence took place about 10 

years ago. That, on the day of occurrence 

he was going to Chagaliya Service Station 

at Chagalia in the morning hours. That, 

he saw lots of people and police at the 

petrol pump and also saw an oil tanker. 

That, he heard that the tanker was stolen 

and that police apprehended the truck 

along with the thieves. That police 
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seized the truck through Exhibit 2 where 

in Exhibit 2 (2) is his signature. During 

cross examination he stated that he does 

not remember the number of the seized 

truck which is very normal as the 

occurrence took place so many years ago. 

10.  PW4 Manabendra Uzir, Learned S.D.J.M 

(S) Bongaigaon, as he was then, recorded 

the confessional statements of the 

accused persons. He explained to the 

accused persons that he is a judicial 

officer and that the accused persons are 

not bound to make any statement. PW4 

stated that the accused persons were kept 

under the custody of his peon for 

reflection. That, after the period of 

reflection he explained to the accused 

persons that he is not a police officer 

and that any statement made by them may 

be used against them in the trial. That, 

he recorded the statements of all the 

accused persons separately which he 

identified as Exhibit 3, 4, 5 and 6. He 

identified the signatures of Pabitra Ray, 

Hussain Ali, Nirmal Kumar Ray and Bijay 

Barua as Exhibit 3 (1), 4 (1), 5(1) and 6 

(1). He exhibited his signatures as 

Exhibit 3 (2) to 3 (5), 4(2) to 4(5), 5 

(2) to 5(5), 6 (2) to 6(5). On the same 

day he recorded the statement under 

section 164 Cr.P.C of a witness named 

Bishnu Chetry which he exhibited as 
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Exhibit 7 and his signature as Exhibit 7 

(1). He identified the signature of 

Bishnu Chetry as Exhibit 7(2) and 7(3). 

11. During cross examination PW4 stated 

that the order dated 25/2/2000 is silent 

as to at what time the accused persons 

were brought near him, whether they were 

produced from police custody or judicial 

custody. He stated that the accused 

persons were produced before him by 

police. 

12. PW5 Surajit Choudhury is the 

investigating officer who went to the P.O 

after registering the ejahar and on 

getting information that the truck was 

found at Chagaliya of Dhubri district 

produced the accused persons in 

Bongaigaon Court on the strength of 

production warrant and seized the tanker 

along with the oil. 

13. PW6 Bishnu Chetry stated that he 

recognised the accused persons. According 

to him at the time of occurrence he 

worked as a labour in the truck bearing 

registration number AMN 721. He stated 

that on the day of occurrence they filled 

the tanker with oil at 3 pm and proceeded 

towards Sabuwa but as soon as they 

reached the National Highway the truck 

gave mechanical problem and they called a 

technician from Bongaigaon. At 5/6 pm the 

truck was repaired and the driver of the 
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truck said that they would start journey 

at 2 am and he stopped the truck near 

Rolling Mill and went to his house to 

sleep leaving the tanker with him. He 

stated that he had his dinner at a hotel 

and slept in the tanker. That at about 12 

am in the night someone knocked at the 

door. That, he opened the door thinking 

that the driver had come but three 

unidentified youth entered and put a 

khukri (knife) on his throat and 

threatened him that if he makes noise 

they will kill him. That, they covered 

his eyes with black cloth and searched 

the keys. That, one of them drove the 

tanker and they made him lie on the seat 

and sat over him. That, they threatened 

to shoot him with pistol if he makes 

noise. That 2/3 men joined them after a 

distance and that he could learn from 

their discussion that they were taking 

the tanker to Bilasipara. That, at 

Sagaliya some of them got down to take 

gate pass. That, at this he told the one 

sitting in the truck that he was feeling 

thirsty and got down of the truck and 

began to run towards Sagaliya O.P 

shouting. That, he informed police and 

police caught the three men. He stated 

that police seized the truck in his 

presence and identified his signature as 

Exhibit 2(2). He also exhibited his 
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signature as Exhibit 7 (2) and 7(3) in 

the exhibit 7 which is his statement made 

under section 164 Cr.P.C. 

14. During cross examination defence took 

the plea that PW6 did not state the names 

of the accused persons in his statement 

under section 164 Cr.P.C.  

15. PW7 Shyam Kumar Dutta stated that on 

16/2/2000 he was posted as In charge of 

Chagaliya O.P. that, on that day the 

handy man of the truck bearing 

registration number AMN 721 came running 

to the O.P and informed him that 4 

unidentified youths have stolen a tanker 

from Bongaigaon Rolling Mill and is 

taking it to Bengal border. He went to 

the tanker immediately with 2 constables 

and the handy man and found the tanker 

and the accused persons. He arrested the 

accused persons and seized the truck. On 

questioning the accused persons stated 

that they have stolen the truck. He 

recorded their statements and informed 

Bongaigaon P.S that the tanker has been 

seized. On learning that a case has 

already been registered at Bongaigaon P.S 

he forwarded the accused persons to 

Dhubri Jail on the reference of 

Bongaigaon P.S Case. He exhibited the 

seizure list as Exhibit 2 and his 

signature as Exhibit 2 (3). 
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16. PW8 Jatindra Nath Saikia submitted 

the charge sheet which he identified as 

Exhibit 8 and his signature as Exhibit 

8(1). 

17. Dishonest intention is an essential 

ingredient of the offence of theft as 

defined in section 378 I.P.C. 

“Dishonestly” is defined in section 24 of 

the Indian Penal Code which states that 

whoever does anything with the intention 

of causing „wrongful gain‟ to one person 

or „wrongful loss‟ to another person, is 

said to do that thing dishonestly. 

Section 23 of the Indian Penal Code 

defines what wrongful gain and wrongful 

loss is. A wrongful gain is gain by 

unlawful means of property to which the 

person gaining in not legally entitled. 

Wrongful loss is the loss by unlawful 

means of property to which the person 

losing is legally entitled. Section 24 

I.P.C thus, shows that the intention to 

cause either „wrongful gain‟ or „wrongful 

loss‟ must be present in an act or 

omission. In 2012 (2) Gauhati Law Journal 

385 ( Tata Motors Limited versus Smt. 

Bornali Dutta Barua and others) it was 

held by the Hon‟ble Gauhati High Court 

that  mere taking away of property by a 

person without consent of owner or 

possessor of property would not amount to 

offence of theft unless such taking away 
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is with dishonest intention. The accused 

was examined under section 313 Cr.P.C in 

which they denied all the allegations 

levelled against him. but from the 

evidence of PW6 it becomes quite clear 

that the accused persons were apprehended 

at Chagoliya by police and the tanker was 

found to be in the possession of the 

accused persons. They are not suspects in 

the case but they were caught red handed. 

Moreover the confessional statements of 

the accused persons were recorded after 

observing all the formalities. Defence 

could not assail the procedure of 

recording the statements under section 

164 Cr.P.C by the then learned S.D.J.M 

(s), Bongaigaon. The accused persons were 

given sufficient time for reflection and 

were kept in the chamber under the 

custody of the court peon. The accused 

persons were explained the consequences 

of making confessional statements and 

they were also told that they are not 

bound to make any statement. After being 

fully aware of the consequences the 

accused persons confessed that they were 

involved in the dishonest taking of the 

tanker. I have carefully examined the 

confessional statements. They give a full 

and comprehensive account on how the 

accused persons got into the tanker with 

intent to take it to Bengal Border, how 
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one of them joined the rest at Kajalgaon. 

The confessional statementsfully supports 

the evidence of the PW6. 

18. The fact that the accused persons 

were caught and arrested and the tanker 

was seized from the custody of the 

accused persons fully corroborate the 

evidence of PW6. There remains no doubt 

that the accused persons removed the 

tanker from the possession of the 

registered owner through his employed 

handyman with intent to take it away. 

Prosecution has been able to prove the 

guilt of the accused persons beyond all 

reasonable doubt. Hence the accused 

persons namely Nirmal Kumar Ray and 

Pabitra Ray are convicted of the offence 

under section 379 I.P.C. 

19. I have considered the provisions of 

the Probation of Offenders‟ Act, 1958. 

Considering the nature and gravity of the 

offence I am not inclined to extend the 

benefits of the beneficial legislation to 

the accused persons. 

20. Heard the accused persons on the 

point of sentence. They pleaded for 

leniency on the ground that they have a 

family who depends on them. Considering 

all aspects the accused Nirmal Kumar Ray 

and Pabitra Ray are sentenced to undergo 

simple imprisonment for a period of one 

month. The period detention is set off 
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against the period already undergone, if 

any. Their bail bonds are cancelled. 

 

 

ORDER 

 The accused Pabitra Ray and Nirmal Kumar 

Ray are hereby convicted of the offence U/S 

379 I.P.C. and sentenced to undergo simple 

imprisonment for a period of one month. The 

period of detention is set off against the 

period already undergone, if any. Bail Bonds 

cancelled. The seized articles be disposed 

of in due course of law. Given under my hand 

and seal of this Court on this the 30
 
th day 

of January 2014. 

 

 

     Syeda Farida Afzal Zinnat 

      JMFC, Bongaigaon 

LIST OF WITNESSES: 

1. PW1: Kamaleswar Sutradhar 

2. PW2: Gurmail Singh 

3. PW3: Abdul Wahab Bepari 

4. PW4: Manabendra Uzir 

5. PW5: Surajit Choudhury 

6. PW6: Bishnu Chetry 

7. PW7: Shyam Kumar Dutta 

8. PW8: Jatindra Nath Saikia 

 

LIST OF EXHIBITS: 

1. Exhibit 1: ejahar 

2. Exhibit 1(1): signature of PW1 
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3. Exhibit 2: seizure lists 

4. Exhibit 2(1), 2(2), 2(3): Signature 

of seizure witnesses 

5. Exhibit 3,4,5,6: Confessional 

statements of accused persons 

6. Exhibits 3 (1), 4(1), 5(1), 6(1): 

Signatures of accused making confessional 

statements. 

7. Exhibits 3 (2), 3(3), 3(4), 3(5), 4 

(2), 4(3), 4(4), 4(5), ....6(5): 

Signatures of PW4. 

8. Exhibit 7: statement of PW6 UNDER 

SECTION 164 Cr.p.c 

 


