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 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

 CASE NO: MISC. 89/2014 

PALLAVI MUKHERJEE     FIRST PARTY 

VERSUS 

BISHU MUKHERJEE                SECOND PARTY 

U/S 127 of the Code of Criminal Procedure 

FOR THE FIRST PARTY: MRS. R. CHOUDHURY, ADVOCATE 

FOR THE SECOND PARTY: MR. S.K.SOM, MRS. SARADA SINGHA, ADVOCATE 

EVIDENCE RECORDED ON: 13/5/2015, 22/5/2015, 25/5/2015 

ARGUMENTS HEARD ON: 25/5/2015 

JUDGMENT FIXED ON: 2/6/2015 

JUDGMENT DELIVERED ON: 2/6/2015 

JUDGMENT 

 

1. This proceeding has arisen out of a petition U/s/127 of the Code of Criminal 

Procedure filed by the first party claiming enhancement of maintenance allowance 

from Rs. 3,000/- per month to Rs. 15,000/- per month for her and her minor son in 

view of rise of price of essential commodities and education of her son. Since there is 

a rise in price of essential commodities and she has to provide for her son's 

education this enhancement is sought. It is the plea of the first party that her minor 

son is a student of Class IX in Kendriya Vidyalaya and she has to incur expenses of 

school fees, school dress, private tuition and other study materials. That, the second 

party has land and property and own house and his monthly salary is Rs.40, 000/- 

per month. Hence, this petition for enhancement of maintenance allowance.  
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2.  The second party contested the case by filing written statement stating therein that 

the petition is not maintainable and the first party has no locus standi to claim 

enhancement of maintenance. The second party denied that prices of essential 

commodities have increased remarkably in the last three years and there is no 

change of circumstances to claim enhancement of maintenance allowance. It is 

stated in the written statement that the second party is not liable to pay 

maintenance amount under section 127 Cr.P.C. to the first party as she has 

withdrawn herself from the society of the second party. The second party alleged in 

his written objection that the first party has been educating the son in Kendriya 

Vidyalaya which is a very expensive school and this implies that the first party is in a 

very affluent position. Further the second party denied that his salary is Rs. 40, 000/- 

per month and stated that he has to maintain his old and sick mother and also has to 

look after the wives of his brothers and their children. Thus, the second party prayed 

for dismissal of the petition. 

 

3. Upon perusal of the pleadings the following points are taken up for consideration: 

 

Whether the first party is entitled to enhancement and if so, to what 

extent? 

 

4. In support of their respective pleas both the parties examined themselves. I have 

gone through the arguments put forward by the learned counsels of both sides and 

gone through the Evidence on Record. 

 

DISCUSSION ON EVIDENCE, DECISION AND REASONS THEREOF: 

 

5. The first party as PW1 stated that on 17/9/2011 the learned S.D.J.M (S), Bongaigaon 

increased the amount of maintenance allowance to Rs. 3000/- for herself and her 

minor son. That, at present her son is a student of 10th Standard at K.V. Bongaigaon 

and all his expenses including expenses for his tuition fees, dress, tiffin, study 

material has to be done from the meagre amount of Rs. 3000/- which both of them 

are getting as monthly maintenance allowance which is quite impossible because of 

the price hike. She exhibited the receipt of school fees of her son as Exhibit 1 which 
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shows that the school fee for three months is Rs. 2, 500/-. She also exhibited the 

cash memo of buying books for her soon as Exhibit 2, cash memo of buying school 

uniform as Exhibit 3 and cash memo of medicines as Exhibit 4. She further stated 

that the father and mother of her husband has expired and both his brothers are 

financially independent and they look after their families.  

6. During cross examination PW1 stated that her son has anaemia and she has to incur 

expenses of about Rs. 2000/-- Rs. 3000/- per month for his treatment. She further 

stated that she has to take financial assistance from her family for incurring 

expenses of her and her son’s treatment because it is impossible to make ends 

meets with the amount of Rs. 1, 500/- which she gets per month. She stated that 

she buys food items on credit and pays by taking money from her elder sister. She 

stated that every year the second party gets enhanced amount of dearness 

allowance twice and her son is studying in Class 10 and there is a rise in price of 

essential commodities and these things constitute the change of circumstances as 

claimed in her petition.  

7. The second party examined himself as DW1 and stated that it is impossible on his 

part to provide maintenance allowance at enhanced rate because he has incurred an 

expense of Rs. 2 ½ -3 lakhs in his mother’s treatment and because his brothers and 

their wives and children are dependent on him. He exhibited the salary slip of 

January 2015 as Exhibit A.  

8. During cross examination the second party stated that he has not remarried and his 

mother expired about 2 months ago. He also stated that his father was an employee 

of Railways and his mother used to get pension after his father’s death. He also 

admitted during cross examination that both his brothers drive auto rickshaws for 

their livelihood  and they look after their families. He also stated that the date of 

next increment in his salary is 1st July, 2015. 

9.  It came to light from the cross examination of the second party that that the two 

brothers of the second party are financially independent and they provide for their 

wives and children. It also unfolded that the mother of the second party was not 

dependant on the second party financially because she used to get pension of her 

husband. Therefore, it can be said that the second party did not have any burden 

earlier and he does not have any burden at present as claimed by him. 
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10. Although the learned counsel of the second party cross examined the first party but 

he could not show that the first party has any source of income or that her claim of 

enhancement is not genuine. 

11. The salary statement of the second party shows that his gross salary is Rs. 27, 873 

and his net salary after deduction of Rs. 3000/- for maintenance and Rs. 1000/- for 

arrear maintenance is Rs. 15, 483/-. This implies that if the second party did not 

have to pay any maintenance his net salary would have been Rs. 19, 483/-. Now the 

second party claims that there is no change of circumstances and the prices of 

essential commodities have not increased considerably warranting enhancement of 

maintenance. But it is a well-known fact that in the past years there has been 

inflation. Any man with reason would agree to the fact that there has been 

considerable increase in the prices of essential commodities. If the second party 

willingly closes his eyes to the existing situation only to avoid paying fair 

maintenance to his own wife and son it becomes the duty of the Court to order fair 

provision for the duo of mother and son. It is not only ridiculous but also 

condemnable that the second party expects his wife and son to strive on Rs. 1, 500/- 

per month whereas he himself keeps the lion share of his earnings.  

12. It is seen that the first party and her son is receiving Rs. 3000/- from the second 

party as monthly maintenance. Since the passing of the order of maintenance in the 

year 2011 there has been a considerable rise in price of essential commodities and 

cost of living and medical expenses have increased considerably. The second party 

has failed to prove by producing any document that the first party has her own 

income. The question of ability of the second party to provide maintenance to his 

wife and son has already been decided in the proceeding under section 125 Cr.P.C 

by the Learned S.D.J.M (S), Bongaigaon. As there is a change in the circumstances it 

has become difficult for the first party to maintain herself. Further, the salary 

statement of the second party shows that he gets regular increment in salary and so 

it is held that he has sufficient means to pay enhanced maintenance.  

13. The second party cannot absolve himself from the responsibility of providing 

adequate maintenance to his wife and child. He is an able bodied person and it is the 

absolute right of the wife to get adequate maintenance from her husband. 

14. Considering all aspects I find and hold that the first party is entitled to get an 

enhanced amount of maintenance allowance from the second party. Considering the 

status of the parties as well as the present inflation and the fact that the second 
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party has no burden in my considered opinion the first is entitled to get monthly 

maintenance allowance of Rs. 7,000/- and the minor son is entitled to get monthly 

maintenance allowance of Rs. 4000/- from the second party from the date of this 

order. The point is determined in favour of the first party. 

Order 

In the result, the petition is allowed.  Henceforth the first party is entitled to get 

maintenance allowance of Rs. 7000/- per month and the minor son is entitled to get 

maintenance allowance of Rs. 4000/- per month from the second party from the date of the 

order. 

This petition is disposed off accordingly. 

Given under the hand and seal of this court on this the 2nd day of June, 2015. 

 

     Syeda Farida Afzal Zinnat, AJS 

     J.M (1st CLASS) BONGAIGAON 

 

List of Witnesses: 

For the First Party: Pallavi Mukherjee 

For the Second Party: Bishu Mukherjee 

List of Exhibits:  

1. Exhibit 1: Receipt of school fees 

2. Exhibit 2: Cash Memo of books 

3. Exhibit 3: Cash Memo of uniform 

4. Exhibit 4: Cash Memo of medicines 

5. Exhibit A for the second party: Salary slip for January 2015 


