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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASSr

BONGAIGAON

PRESENT: SYEDA FARIDA AFZAL ZINNAT

MISC. CASE 54/2013
MONMITA DEY SAHA FIRST PARTY

VERSUS
AMIT SAHA SECOND PARTY

U/S 125 of the Code of Criminal Procedure

FOR THE FIRST PARTY: MR. D.DAS, LEARNED ADVOCATE

FOR THE SECOND PARTY: MR.S.SARKAR LEARNED ADVOCATE

EVIDENCE RECORDED ON: 10/12/2013, 28/1/2014, 29/3/2014

ARGUMENTS HEARD ON: 29/3/2014

JUDGMENT DELIVERED ON: 8/4/2014

JUDGMENT

1. This proceeding has ari seri out of a petition filed
by the first party under section 125 of the Code of
Criminal Procedure claiming maintenance allowance @
Rs. 12,000/- per month from the second party for
her and her son.
The case of the first party in bri~f is that she lS

the legally married wife of the second party. On
20.4.2001 the first party got married to the second
party at Jalpaiguri according to Hindu rites
without the consent of thei~ parents because of the
love affair between th~ first party and the second
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party. A male child was born to them on 7.8.2006,
who is now a student of Class I In Little Flower
School, Bongaigaon. Soon after the marrlage the
first party carne to know about the nature of the
second party who used to torture her both
physically and mentally by uSlng abusive words and
slang language but the first party tolerated
everything for the sake of her marrlage. Only after
4 days of marrlage the second party assaulted the
first party but she could not inform anyone because
she married the second party without the consent of
her parents. When the tortures of her husband
increased day by day, unable to tolerate, she left
matrimonial house on 4.1.2011 and took shelter in
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her parents' house along wi th her son. But after
two and a half month she returned to her husband
when he fell ill. But the second party continued to
torture her mentally and physically and compelled
by the tortures meted out to the first party, she
left her matrimonial house again on 2.12.2012 with
her son and took shelter at her brother's house
from where she shifted to a rented house on
8.3.013.

3. It is stated In the petition that the first party
lS working as a Anganwadi Worker under Integrated
Child Development Scheme with fixed salary of Rs.
3000/- (Rupees Three Thousand Only) on the
condition of "no work no pay system" and that the

r. k ~ second party is a businessman and has his own PCO,
~ Photostat and other business and his monthly income

~g/"1' t. ~S 1s Rs. 25,000/-. Further it lS a1so stat edin the
\~". r-O~

~.1Q~"~'ai~ petition that the son of both parties Abhrakanti
Saha is a student of Little Flower School and that
the monthly expenses for his studies amounts to Rs.
4000/- which includes School van fee, tuition fee,
school fee, Art School fee etc. First party also



4. The second party contested the case by filing

written statement denying all the allegations made

in the peti tion. It is submitted by the second

party that the first party wilfully left the house

of the second party deserting her minor child and

so the peti tion lS barred under the provision of

section 125 (4) of the Code of Criminal Procedure.

The second party raised the as sue that the first

party married him knowing about his educational

qualification and pointed out that making such a

statement in the petition for maintenance sows that

his educational qualification may be one sided root

cause of the rift in their conj ugal life. Second

party denied that he owns a P.C.O and stated that

he is an employee In the P.C.O owned by Smt. Panna

Oas w/o Sri Phani Oas and his monthly income is not

Rs. 25,000/-. He further stated that his son is

li ving with him and he is discharging his duties

towards his son. He denied the allegation of

physical and mental torture meted out to his w i f e

and stated that the first party used to go out

ft __ every now and then due to her indifferent attitude

~ the second party had to take care of his son. It is

'fj1~",\C\-a."''''also stated in the petition that the first party
• . -ao'(\

• £>0 (" ~ left him on 4/1/2011 along with the child when he

had small pox and returned back after his recovery.

He also alleged that the first party left her

matrimonial home on her sweet will In order to live

r.
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stated in the petition that besides the expenses

mentioned for the purpose of, education she is in

need of another Rs. 2000/- for the maintenance of

her son and Rs. 6000/- for maintaining herself,

total amount of maintenance claimed thus amounting

to Rs. 12,000/-.

an independent life. That, prior to 8.3.2013 the
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first party left the residence of the second party
on 22.11.2012 without any reason In his absence.
The second party went to bring her from her
parents' house but she refused and he sent a
pleader's notice on 2/2/2013 but the first party
did not return. He also pleaded that the first
party earns about Rs. 20,000/- per month from her
job and tuition classes and that the child is
living with him. Thus the second party prayed for
dismissal of the petition.

5. Upon perusal of the pleadings the following points
are taken up for consideration:

1)Whether the first party has got any just and
reasonable ground for living separately from the

/ second party?
. 12) Whether the second party having sufficient means

neglected or refused to maintain the first party?
3)Whether the second party has got the ability to

give maintenance to the first party?
4)Whether the first party is enti t Led to get the

maintenance as prayed for?

6. In support of her case the first party examined
herself as wi tness and the second party examined
himself as well as another witness. I have gone
through the arguments put forward by the learned
counsels of both sides and gone through the
Evidence on Record.
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7. DISCUSSION
THEREOF:

ON EVIDENCE, DECISION AND REASONS

POINT NO.1:

8. From the pleadings of the parties as well as the
evidence adduced by them it is evident that the
second party never disputed the status of the first
party to be his legally wedded wife. PW1 stated in
her evidence in chief that after four days of her
marriage second party started torturing her
physically and using abusive words for her. Since
she had married the second party on her own will
without the consent of the parents she tolerated
her husband!s ill treatment. On 7.8.2006 she gave

\birth to a male child but after the birth of her
son the tortures of the second party increased and
unable to tolerate anymore she left the matrimonial
home on 4.1.2011 but after about two and a half
month when her husband fell ill she returned to
look after him and resumed her conjugal life. The
behaviour of the second party did not change and
she was compelled to leave her matrimonial home
once aqa i n on 2.12.2012 because of her husband's
torture. She stated that her husband did not come
to bring her back.

r. ~ ~. During
~ 2.2.2013 she received a pleader's notice through

, ~/'tlJ'1 '-s which the second party asked her to return but she

S - ~ did not qi.ve any reply to the. notice. She also
~. • rt-:\\(j'30'(\

~o'(\~ stated that on October 2013 she lodged a case

cross examination PW1 stated that on

against her husband under section 498-A I.P.C.
10. DW-1 i.e. the second party stated in his

evidence In chief that in.the month of August, 2010
he went to Vellore wlth the first party and their
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son for his treatment and returned In the month of
September. On 31st December his' wife wanted to go to
her parents' house all of a sudden. That, two days
later he went to bring her but she refused to come
back but on February, 2011 after getting
information about his illness, the first party
returned on 8th March 2011 and resumed her conjugal
life. But on 22nd November, 2012 the first party
left the matrimonial house In his absence without
any reason. He stated that on the same evening he
went to bring her back but she did not even talk to
him. His parents also went to bring her once but
she refused. On 2.2.2013 he sent a pleader's
notice, the office copy of which lS exhibi ted as
Exhibit A and the Acknowledgement Due Card whereof
lS exhibited as Exhibit B.

From the discussion on evidence it lS found
that the evidence of the second party does not
support plea of the second party in the wri tten
objection that the first party left him on 4/1/2011
along wi th the child when he had small pox and
returned back after his recovery. Rather, the
second party admitted that on February, 2011 after
getting information about his illness, the first
party returned on 8th March 2011 and resumed her
conjugal life.

12. It is also found after a careful appreciation
of the pleadings and the evidence on record that
the first party left her matrimonial home twice. On
the first occasion she returned after the second
party fell ill and resumed her conjugal life but
the second time she did not return even after
getting pleader's notice. Although the second party
has pleaded that the second party deserted him
wi thout any reason because of her indifferent and
independent nature but he did not state anything in
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his evidence In support of his plea. It also came
to light during cross examination of PW-1 that she
lodged a case against the second party on October
2013. After considering the available evidence on
record I am of the reasoned opinion that t-he plea
of the second party that the first party left him
without any reason has no force in it. Rather I am
of the considered opinion after examining the
evidence of both the parties that the first party
had to leave her matrimonial home because of the
ill treatment and torture meted out to her by the
second party.

So it is held that the first party has got just
and reasonable ground for living separately from
the second party. Accordingly this point is decided
in favour of the first party.

POINT NO.2:

13. According to the first party (PW1) the second
party is a business man having his own P.C.0 and
car business and his monthly income lS around Rs.
25,000/-. DW-2 Phanindra Das stated that the second
party is an employee of A.R. Telecentre which lS

owned by his wife Panna Das and his monthly salary
is Rs. 4000/-. During cross examination DW-2 stated
that he has no knowledge if the second party is
engaged In any other business. In his written
objection the second party denied that his monthly
income is Rs. 25,000/- but the written objection lS.
silent about what h~s actual monthly income is.

14. The first party lS working as an Angadwadi
worker and earns Rs. 3,000/- per month. But it is
to be noted that the husband lS under a legal
obligation to provide ,the 'same level of conditions



vyd It-!
s

)·;'0 --

8

of living as enjoyed by her in her matrimonial
home. of party asthe firstThe engagement
Anganwadi worker is not a permanent job wi th job
security and the meagre amount of Rs. 3,000/- per
month under the condition of no work no pay is not
sufficient to maintain the first party. The mere
fact that the first party lS working as an
Angadwadi worker does not absolve the second party
from his duty to maintain his wife and his child.
At the time of filing the petition for maintenance
i.e. on 4.7.20013 the child was with the second
party which is evident from the evidence of the
first party during cross examination that from June
24, 2013 the child was with his father for 4 months
and on 7.10.2013 she took away her child from the
school. DW-1 also admitted that at present his
child his with the first party. Thus the failure of
the second party to maintain his wife establishes
the fact that the second party having sufficient
means neglected to maintain the first party and his
child. This point is decided accordingly.

POINT NO.3:

The second party works in a P.C.o. According to
the first party the second party earns Rs. 25,000/-
per month from his car and P.c.o business. But from
the evidence of DW-2 it has become clear that the

lS an employee of the P.C.0 and not
the owner. According to DW-2 the second party earns
Rs. 4,000/- per month but the DW-2 also stated in
his cross examination that he is not aware if the
second party is engaged In any other business. The
second party failed to mention about his actual
income in his written objection. The second party
is an able bodied person and is of sound heal th.
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Hence he has the ability to maintain his first
wife. This point is also decided in favour of the
first party.

POINT NO.4:

15. In view of the discussions and decisions made
hereinbefore it lS held that the first party lS
entitled to get maintenance from the second party.
But as regards the quantum of maintenance allowance
it is to be noted that the child of the parties are
residing with the first party. Hence In my
considered oplnlon a monthly allowance of Rs.
2,000/- for the first party and Rs. 3000/- for the
child would be sufficient to meet the necessi ties
of the first party and her son Abhrakanti Saha.



10

Order
In the result, maintenance allowance is granted to the
first party at the rate of Rs. 2,000/- per month and to
the child at the rate of Rs. 3,000/- from the date of
passing of this order.

This petition is disposed off accordingly. Give a free
copy of this order to the first party.

Given under the hand and seal of this court on this the
; 8th day of April, 2014.

steps to upload the judgment in
as per direction of Hon'blethe official website

Gauhati High Court.

Syeda Farida Afzal

J.M (1st CLASS)' BONGAIGAON


