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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

 CASE NO: MISC 76/2013 

SAHEDA KHATUN     FIRST PARTY 

     VERSUS 

KHABIYAR HUSSAIN                    SECOND PARTY 

 

U/S 125 of the Code of Criminal Procedure 

FOR THE FIRST PARTY: MR. P.BAIDYA, ADVOCATE 

FOR THE SECOND PARTY: NONE 

EVIDENCE RECORDED ON: 28/2/2014 

ARGUMENTS HEARD ON: 28/2/2014 

JUDGMENT DELIVERED ON: 28/2/2014 

 

     JUDGMENT 

 

1. This Order has arisen out of a petition filed by 

the first party under section 125 of the Code of 

Criminal Procedure claiming maintenance allowance @ 

Rs. 10,000/- per month from the second party for 

herself. 
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2. The case of the first party in brief is that she 

got married to the second party according to 

Shariyat through Kabin nama on 12/9/2012. That, the 

father of the first party gave Rs. 10,000/- and 

some essential things to his daughter as dowry at 

the time of marriage. That, after a month of the 

marriage the second party started torturing the 

first party in demand of Rs. 10,000/- and one day 

the second party assaulted and tortured the first 

party physically and drove her out of the house and 

since then she is residing at her father’s house. 

Regarding this incident the first party lodged a 

case under section 498 I.P.C against the second 

party and the second party is facing trial in the 

Court of Hon’ble C.J.M, Bongaigaon. After the first 

party took shelter at her father’s house the second 

party neither enquired about her nor provided her 

any maintenance. The first party has no source of 

income and she has become the burden of her aged 

father. It is alleged that the second party is a 

business dealing with coal and his monthly income 

in about fifty thousand rupees. Hence this case for 

maintenance.  

 

3. After receiving notice the second part filed 

written statement but subsequently the second party 

remained absent and thus the proceeding was heard 

ex parte. 

 

4. Upon perusal of the pleadings the following points 

are taken up for consideration: 

 

1) Whether the first party has got any just and 

reasonable ground for living separately from the 

second party? 



Page 3 of 6 

 

2) Whether the second party having sufficient means 

neglected or refused to maintain the first party? 

3) Whether the second party has got the ability to 

give maintenance to the first party? 

4) Whether the first party is entitled to get the 

maintenance as prayed for? 

5. In support of her case the first party adduced the 

evidences of three witnesses. I have gone through 

the arguments put forward by the learned counsel of 

first party and gone through the Evidence on 

Record. 

 

6. DISCUSSION ON EVIDENCE, DECISION AND REASONS 

THEREOF: 

 

 

POINT NO.1: 

 

7. From the pleadings of the first party as well as 

the evidence adduced by the first party it is seen 

that first party got married to the second party 

and after her marriage the second party started 

torturing her in demand of dowry. The first party 

as PW1 categorically stated that her husband 

tortured her demanding Rs. 10,000/-. She stated 

that the second party went outside for his 

livelihood and returned after nine months with his 

first wife and two children and started to torture 

her. That, she did not know about the first 

marriage of the second party until he brought his 

wife home. That, the second party assaulted her 

physically and drove her out of the house. 

8. PW2 who is the father of the first party supported 

the version of PW1 and stated that the second party 

tortured and drove the first party out of the 

house. 
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Thus from the evidence adduced by the witnesses 

there remains no doubt that the first party had to 

leave her matrimonial house because of the physical 

torture perpetrated on her by the second party and 

his family members. In such a situation it cannot 

be said that the first party left the matrimonial 

house without any reasonable and justifiable 

ground. Moreover it is not the first party who left 

her husband’s house. Rather it is the second party 

who drove his wife out of his house. So it is held 

that the first party has got just and reasonable 

ground for living separately from the second party. 

Accordingly this point is decided in favour of the 

first party. 

 

 

 POINT NO.2: 

 

9. According to the first party (PW1) since she left 

the house of the second party he neither enquired 

about her nor provided her any maintenance. Her 

evidence is fully supported by PW2. According to 

the PW1 the second party is a businessman and he 

earns about Rs.50, 000/- per month. The testimony 

of the PW1 is supported by PW2. So it comes out 

that the second party has sufficient means to 

maintain the first party. Thus the failure of the 

second party to provide maintenance to the first 

party clearly establishes that he having sufficient 

means neglected to maintain the first party. This 

point is decided in favour of the first party. 

 

 POINT NO. 3: 

 

10.  The second party is an able bodied person and 

is of sound health. Hence he has the ability to 
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maintain his first wife. This point is also decided 

in favour of the first party. 

 

 

 

 POINT NO. 4: 

 

 

11. In view of the discussions and decisions made 

hereinbefore it is held that the first party is 

entitled to get maintenance from the second party. 

But as regards the quantum of maintenance allowance 

it is to be noted that it is the duty of the 

husband to maintain his wife. The first party has 

no issues. She is living with her father and hence 

in my considered opinion a monthly allowance of Rs. 

4000/- for the first party would be sufficient to 

meet her necessities and expenditures.  

 

Order 

In the result, maintenance allowance is granted to the 

first party Saheda Khatun at the rate of Rs. 4000/- per 

month from the date of passing of this order. 

This petition is disposed off accordingly. 

Given under the hand and seal of this court on this the 

28th day of February, 2014. 

 

     Syeda Farida Afzal Zinnat, AJS 

      J.M (1
st
 CLASS) BONGAIGAON 
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