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                      Assam Schedule VII Form No. 132    
 
HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 
 
DISTRICT: BONGAIGAON 
 

IN THE COURT OF THE MUNSIFF, BONGAIGAON 
 
Present: Uttam Chetri 
Monday, the 8th day of November, 2016 
 

TITLE SUIT NO. 19/2014    
 
Sambhu Saha 
Son of Late Rahika Mohan Saha 
Resident of TR Phukan Road, Ward No. 2,  
Bongaigaon Town, Post Office: Bongaigaon 
District: Bongaigaon, Assam 

……………. Plaintiff 
-Versus- 

 
Shanti Saha,  
Son of Late Phani Bhusan Saha,  
Resident of Pragati Path, Ward No. 2,  
Bongaigaon Town, Police Station,  
Post Office and District: Bongaigaon, Assam 

   …………………Defendant 
 
The suit coming on for final hearing on 30th day of September, 
2016 in the presence of:- 
Advocate for the Plaintiff:   Sri Joydeep Saha 
Advocates for the Defendant:  Sri Samir K. Sarkar 
 
And having stood for consideration to this day, this court 
delivers the following judgment. 
 

J U D G M E N T   
 
1. This is a suit for eviction, recovery of khas possession and 
arrears rent. 
 

PLAINTIFFS‟ PLEA 
 
2. The plaintiff has pleaded that the defendant is a tenant 
under him in respect of the suit premises (more particularly 
described in Schedule of the plaint) at a monthly rent of Rs 
1300/- (Rupees thirteen hundred) only per month with effect 
from 23.04.2009 as per the rent agreement executed between 
them on 15.04.2009; that the aforesaid rent agreement was 
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executed for a period of 5 years commencing from 23.04.2009 
and ending at 22.04.2014; that it was stipulated in the 
aforesaid rent agreement that the monthly rent shall be paid 
within 7th day of its becoming due on each month as per 
English Calendar; that the defendant has been running his 
grocery business in the tenanted premises, and has paid his 
monthly rent regularly till March, 2014; that on 04.04.2014, the 
defendant requested the plaintiff vide letter dated 04.04.2014 
to execute a fresh lease agreement as per clause 13 of the rent 
agreement dated 15.04.2009, but the plaintiff vide letter dated 
02.05.2014 refused to execute the same stating that he 
required the suit premises for starting business for his 
unemployed son Sujit Saha, and requested the defendant to 
vacate the suit premises, and hand over the same to the 
plaintiff; that in spite of the receipt of the aforesaid letter dated 
02.05.2014, the defendant failed to vacate the tenanted 
premises; that the defendant has also failed to pay the monthly 
rent for the month of April, 2014 and May, 2014 respectively in 
respect of the suit premises and has thus become a defaulter, 
and hence liable to be evicted from the suit premises; that the 
plaintiff requires the suit premises for opening a suitable 
business for his unemployed son Sujit Saha as the plaintiff is an 
old man having no regular source of income having to maintain 
his family and 2 (two) unemployed sons and if he is not handed 
over the suit premises, his entire family would face hardship 
and starvation; that it has come to the knowledge of the 
plaintiff that the defendant has procured a room on rent located 
nearby to the suit premises from one Sri Upen Das, son of Late 
Niranjan Das and as per Section 5(1)(f) of the Assam Urban 
Areas Rent Control Act, the defendant is bound to vacate the 
tenanted premises; that the defendant is liable to be evicted 
from the tenanted premises on the ground of being defaulter in 
payment of monthly rent and bona fide requirement of the 
plaintiff under Section 5(1)(f) of the Assam Urban Areas Rent 
Control Act; that the defendant is also liable to pay monthly 
rent of Rs 2600/- (Rupees two thousand six hundred) being 
arrear rent for the month of April, 2014 and May, 2014 
respectively. The plaintiff, therefore, prays for the following 
reliefs: 
 

i. Decreeing the suit by evicting the defendant, his men 
and employees etc. from the tenanted premises (which is 
more particularly described in the Schedule of the plaint) 
and handing over the khas possession of the same to the 
plaintiff 
 
ii. Decreeing the suit for recovery of arrears rent of Rs 
2600/- (Rupees twenty six hundred) only along with 
future rent and interest  
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iii. Cost of the suit and any other relief or reliefs that 
this Court may deem fit and proper. 

 
      DEFENDANT‟S PLEA 

 
3. Denying the contentions of the plaintiff in toto, the 
defendant has pleaded in his written statement that although 
the defendant offered the monthly rent for the month of April, 
2014 to the plaintiff on 01.05.2014, the plaintiff refused to 
accept the same and, as such, the defendant deposited the 
monthly rent for the month of April, 2014 before the Court 
through NJ Case within fortnight of its falling due; that after the 
aforesaid payment, the defendant has been regularly paying 
the rent for the tenanted premises through NJ Case till date; 
that as per paragraph 14 of the lease agreement dated 
15.04.2009, the plaintiff is bound to execute fresh agreement 
on expiry of the period of tenancy and, as such, the defendant 
vide letter dated 04.04.2014 asked the plaintiff to execute a 
fresh tenancy agreement; that the plaintiff instead of executing 
the fresh tenancy agreement issued a letter to him on 02.05.14 
asking him to vacate the suit premises without mentioning the 
non- payment of rent for the month of April, 2014 and, as such, 
the allegation of the non-payment of rent for the month of April 
2014 and May 2014 is afterthought and purposeful; that after 
the service of letter dated 04.04.2014, the plaintiff refused to 
accept the monthly rent for the month of April, 2014, and after 
refusal of the same the defendant sent the aforesaid rent to the 
plaintiff through money order on 07.05.16 which was also 
refused by the plaintiff and having no alternative the defendant 
deposited the same through NJ Case to the Court; that 
subsequently the plaintiff also refused to accept the monthly 
rent for the month of May, 2014 on being offered and the 
defendant having no other alternative deposited the same 
through NJ Case to the Court, and from then onwards the 
defendant has been regularly deposing the monthly rent for the 
tenanted premises through NJ Cases before the court after the 
same being offered and refused till date; that as the defendant 
has been regularly paying the rent for the suit premises, he is 
not a defaulter and, as such, not liable to be evicted from the 
suit premises; that the plea of the plaintiff that his 2 (two) sons 
are unemployed is false as the eldest son of the plaintiff 
Biswajit Saha owns a cloth shop at Borobazar Market and 
Tulungia and the youngest son Sujit Saha has been working in 
Shankha Bhandar and, as such, the plea of bona fide 
requirement is redundant; that the plaintiff took an advance 
amount of Rs 30,000/- (Rupees thirty thousand) only from the 
defendant on 18.03.2009 by executing a money receipt and it 
may be considered as an advance against the monthly rent; 
that the defendant has not taken any tenanted room from any 
Upen Das as alleged as alleged;  that the defendant is not a 
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defaulter and the suit premises is not bona fide required by the 
plaintiff as alleged. The defendant, therefore, prays for 
dismissing the suit with costs. 

 
4. It is pertinent to mention herein that during the preparation 
of the judgment, it came to the notice of this Court that the 
separate sheet wherein the issues pertaining to this suit had 
been framed by my learned predecessor on 28.11.2014 was 
missing from the case record. Accordingly, this court upon 
perusal of the pleadings of both the parties, and after hearing 
both sides framed new issues on 14.09.2016. It is also 
pertinent to mention herein that the learned counsel for both 
the parties orally submitted that they would not adduce any 
evidence on the issues newly framed. The issues which have 
been newly framed by this Court are as follows:  
 

1. Whether there is cause of action for the suit? 
2. Whether the defendant has defaulted in payment of 

rent to the plaintiff in respect of the tenanted 
premises? 

3. Whether the suit premise is bona fide required by the 
plaintiff? 

4. Whether the defendant has taken a room located 
near the tenanted premises on rent from one Upen 
Das? 

5. Whether the plaintiff is entitled to arrear of Rs 2600/- 
for the month of April and May, 2014 with interest? 

6. Whether the plaintiff is entitled to future house rent 
from the date of filing of the suit till recovery of khas 
possession @ Rs 1300 per month with interest? 

7. Whether the plaintiff is entitled to get the decree as 
prayed for or any other relief or reliefs? 
  

5. The plaintiff has adduced the evidence of 3 (three) 
witnesses in support of his case. The defendant, on the other 
hand, has adduced the evidence of 4 (four) witnesses. The 
materials on record and submissions made on behalf of both 
sides have received due consideration of this court. 
 
DISCUSSION OF EVIDENCE, DECISION AND REASONS 
THEREOF    
 
ISSUE NO. (1) Whether there is any cause of action for 
the suit? 
 
6. The plaintiff has filed this suit for eviction of defendant from 
the suit premises on the grounds that the defendant has failed 
to pay the monthly rent for the month of April and May, 2014 in 
respect of the tenanted premises, and the tenanted premises is 
required by the plaintiff for opening a suitable business for his 
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unemployed son Sujit Saha. The plaintiff has also pleaded that 
as the defendant has already taken a room on rent located 
nearby to the tenanted premises from one Sri Upen Das, son of 
Late Niranjan Das, the later is bound to vacate the tenanted 
premises as per Section 5(1) (f) of the Assam Urban Areas Rent 
Control Act, 1972.  
 
7. Per contra the defendant has pleaded that although the 
defendant offered the monthly rent for the month of April, 2014 
to the plaintiff on 01.05.2014, the plaintiff refused to accept the 
same and, as such, the defendant deposited the monthly rent 
for the month of April, 2014 to the Court through NJ Case 
within fortnight of its falling due and after the aforesaid 
payment, the defendant has been regularly paying the rent for 
the tenanted premises through NJ Case till date. The defendant 
has also pleaded that the plea of bona requirement made by 
the plaintiff is false as the eldest son of the plaintiff Biswajit 
Saha owns a cloth shop at Borobazar Market and Tulungia and 
the youngest son Sujit Saha has been working in Shankha 
Bhandar. The defendant has further pleaded that he has not 
taken any tenanted room from any Upen Das as alleged and, as 
such, he is not liable to be vacated from the suit premises as 
per Section 5(1) (f) of the Assam Urban Areas Rent Control Act, 
1972 as alleged. Thus from the allegations and counter 
allegations, it can be clearly discerned that there is a cause of 
action for filing this suit. As such, Issue No. 1 is decided in 
affirmative in favour of the plaintiff. 
 
8. DECISION: There is cause of action for the suit. 

 

ISSUE NO. 2: Whether the defendant has defaulted in 
payment of rent to the plaintiff in respect of the 
tenanted premises? 

 

9. Section 5 (1) (e) of the Assam Urban Areas Rent Control Act, 
1972 deals with the law of the tenant being defaulter. It 
provides that where the tenant has not paid the rent lawfully 
due from him in respect of the house within a fortnight of its 
falling due, he becomes a defaulter. Moreover, according to this 
provision any delay in deposit of rent in the court after the mid 
night of the fortnight will make the tenant a confirmed 
defaulter. Once the tenant under this provision fails to pay the 
rent within fortnight of its becoming due, he becomes the 
defaulter. 
Section 5(4) of the Act provides: 
 
“Where the landlord refuses to accept the lawful rent 
offered by his tenant, the tenant may, within a fortnight 
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of its becoming due, deposit in court the amount of such 
rent together with process fees for service of notice 
upon the landlord, and on receiving such deposit, the 
court shall cause notice of the receipt of such deposit to 
be served on the landlord and the amount of the deposit 
may thereafter be withdrawn by the landlord on 
application made by him to the court in that behalf. A 
tenant who has made such deposit shall not be treated 
as defaulter under clause (e) of the proviso to sub-
section (1) of this section. ” 
 
10. The law as stated above thus envisages two counts 
on which the tenant becomes a defaulter. Firstly, if the tenant 
does not pay the lawful rent within fortnight of its becoming 
due, he becomes the defaulter. Secondly, if the tenant does not 
deposit the rent in the court as per the requirements of Section 
5(4) of the Act, he becomes a defaulter in the eye of law. In 
view of the clear position of law regarding the defaulter as 
stated above, let me go through the averments made by both 
parties in their respective pleadings as well as the evidence 
adduced by both the parties in proof or disproof of their 
pleadings. 
 
11. The learned counsel for plaintiff during the course of 
the arguments had submitted that as per the rent agreement 
dated 15.04.2009 (Exhibit 1) executed between the plaintiff and 
the defendant, the tenancy in respect of the suit premises 
commenced on 23rd and expired on 22nd of next month. The 
learned counsel further submitted that as per the stipulation 
made in paragraph 2 of Exhibit 1, the defendant was required 
to pay rent within 7 days of its having become due i.e., 29th of 
every month and on its refusal was required to deposit the rent 
in the court within fortnight of the rent becoming due i.e., 14th 
of every month and as the defendant had failed to do so, he is 
a defaulter and, hence, liable to be evicted from the tenanted 
premises.    

 

12. Per contra the learned counsel for the defendant had 
submitted that as per the stipulation made in paragraph 2 of 
Exhibit 1, the defendant was liable to pay rent within 7th day of 
every following English calendar month i.e., 7th of every month 
and on its refusal was required to deposit the rent in the court 
within 22nd of every succeeding month. The learned counsel for 
the defendant had further submitted that as the defendant had 
deposited his rent for the month of April, 2014 to the Court 
through NJ Case within fortnight of its falling due after the 
same was refused by the plaintiff on being offered to the later, 
and after the aforesaid payment, as the defendant has been 
regularly paying the rent for the tenanted premises through NJ 
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Case after the same being offered to the plaintiff and refused 
by him till date, he is protected by Section 5(4) of the Urban 
Areas Rent Control Act and, as such, he is not a defaulter. To 
substantiate his claim, the defendant has exhibited the 
following NJ Cases: 

 

Exhibits Month for which the rent was deposited Date of deposit 

Exhibit D April, 2014 13.05.14 

Exhibit E May, 2014 07.06.14 

Exhibit F June, 2014 09.07.14 

Exhibit G July, 2014 08.08.14 

Exhibit H August, 2014 08.09.14 

Exhibit I September, 2014 26.09.14 

Exhibit J October, 2014 11.11.14 

Exhibit K November, 2014 10.12.14 

Exhibit L December, 2014 09.01.15 

Exhibit M January, 2015 07.02.15 

Exhibit N February, 2015 09.03.15 

Exhibit O March, 2015 08.04.15 

Exhibit P April, 2015 12.05.15 

Exhibit Q May, 2015 08.06.15 

Exhibit R June, 2015 10.07.15 

Exhibit S July, 2015 11.08.15 

Exhibit T August, 2015 09.09.15 

Exhibit U September, 2015 07.10.15 

Exhibit V October, 2015 16.11.15 

Exhibit W November, 2015 10.12.15 

Exhibit X December, 2015 08.01.16 

Exhibit Y January, 2015 10.02.16 

Exhibit Z February, 2015 09.03.16 

 
 

13. On perusal of paragraph 2 of the rent agreement 
executed between the plaintiff and the defendant on 
15.04.2009 (Exhibit 1), it appears that the defendant was liable 
to pay rent for the tenanted premises within 7th day of every 
following English calendar month.  
 
14. Section 3 (35) of the General Clauses Act provides 
that „month shall mean a month reckoned according to 
the British Calender‟. Duhaimes Law Dictionary defines 
calendar month as „A period from a specified day in one 
month to the day numerically corresponding to that day 
in the following month, less one‟. In the 3rd Edition of 
Halsbury’s Laws of England Volume 37 it has been stated that 
“When the period prescribed is a calendar month 
running from any arbitrary date the period expires with 
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the day in the succeeding month immediately preceding 
the day corresponding to the date upon which the 
period starts: save that, if the period starts at the end of 
a calendar month which contains more days than the 
next succeeding month, the period expires at the end of 
the latter month.”  

 

15. Thus from the above definition pertaining to a 
calendar month, it can be discerned that although an English 
calendar month presupposes 30 days, but the same does not 
naturally imply 30th of every month but starts from the specified 
date fixed in the contract and expires with the day in the 
succeeding month immediately preceding the day 
corresponding to the date upon which the period starts. Thus 
an English calendar month implies date to date and not month 
to month.  
 
16. In the present suit, the period of tenancy as revealed 
from Exhibit 1 started on 23.04.2009 and expired on 22nd of the 
succeeding month. As such, the defendant was bound to pay 
his monthly rent for the tenanted premises within 7th day of its 
having becoming due i.e., on 29th, and on its refusal was bound 
to deposit it in the Court within fortnight of its having becoming 
due i.e., within 14 days from 29th of the following month to 
claim protection under Section 5(4) of the Urban Areas Rent 
Control Act. On perusal of the NJ Cases exhibited by the 
defendant, it appears that vide Exhibit V, the defendant has 
paid the rent for the tenanted premises for the month of 
October, 2015 on 16.11.2015 i.e., 2 (two) days after the expiry 
of the fortnight from the rent becoming due for the suit 
premises.  

 

17. In Sobha Biswas and others Vs. Ranjit Lodh, 
2006 (1) GLT 479 and Arunamayee Bishaya and others 
Vs. Rabindra Kumar Bora & others, 2008(1) GLT 421 
wherein the duties of a tenant has been discussed, and the 
requirement to pay the monthly rent by a tenant to his landlord 
during pendency of an ejectment suit filed by the landlord is 
questioned, the Hon’ble Gauhati High Court held that- “such a 
liability to pay the monthly rent continues even during 
subsistence of a suit. Default during continuation of suit 
will entitle the landlord to a decree of eviction”.  In the 
present suit, as the defendant has paid the rent for the month 
of October, 2015 on 16.11.2015 i.e., 2 (two) days after the 
expiry of the fortnight from the rent becoming due for the suit 
premises, he has become a defaulter although the same was 
made during the pendency of the suit. 
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18. Furthur, according to the legal maxim affirmati non 
neganti incumbit probatio, the burden of proving the 
existence of a fact lies on the person who claims or asserts its 
existence and not on the person who denies the same. In the 
present suit the plaintiff has denied the payment of rent by the 
defendant. On the contrary, the defendant has asserted that he 
has paid rent to the plaintiff. As such, it is the defendant who is 
affirming the fact of payment of rent. Hence, it is incumbent 
upon the defendant to prove that he has paid rent till date.  
 
19. In Rangammal v Kuppuswami 2011 (102) 
AIC13SC it was held that “Section 101 of the Indian Evidence 
Act, 1872 defines burden of proof which clearly lays down that 
whosoever desires any court to give judgment as to any legal 
right or law dependant on the existence of facts which he 
asserts, must prove that those facts exist. When any person 
is bound to prove the existence of any fact it is said that 
the burden of proof lies on that person. Thus, the 
Evidence Act has clearly laid down that the burden of 
proving fact always lies upon the person who asserts. 
Until such burden is discharged, the other party is not 
required to be called upon to prove his case. The Court 
has to examine as to whether the person upon whom 
burden lies has been able to discharge his burden. Until 
he arrives at such conclusion, he cannot proceed on the 
weakness of the other party.  

 

20. In Chittaranjan Ghosh vs Abdur Rahman 
reported in 1996 2 Gauhati Law Reports 262, the Hon’ble 
Gauhati High Court observed that “from the reading of the 
above section (Section 5(4) of the Assam Urban Areas 
Rent Control Act, 1972) and the stand taken by the 
defendant in the Court below and in this Appellate 
Court, burden to prove the deposit of rent lies on the 
defendant. Mere claim of deposit in court is not 
enough”.   

 

21. In Shyamal Roy Choudhury and Ors versus 
Bibekananda Roy reported in (1997) 3 Gauhati Law 
Reports 7, the Hon’ble Gauhati High Court observed that “So 
the question whether the default is willful or not is to 
be decided by the Court and the burden is squarely on 
the tenant and not on the landlord because the tenant 
is seeking protection under that particular clause and it 
is he who must establish his right to get the protection. 
That burden cannot be shifted to the landlord.”  
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22. Thus on perusal of the maxim affirmati non 
neganti incumbit probation, Section 101 of the Indian 
Evidence Act, 1872 and the case laws cited above, it can be 
clearly discerned that in a landlord-tenant suit if the tenant 
asserts that he has paid the rent due within time to the landlord 
and is not a defaulter, it is incumbent upon him to prove the 
fact of payment of such rent either through documentary or 
oral evidence. The learned counsel for the defendant during the 
course of the argument submits that as the plaintiff had 
admitted in his cross examination that „the defendant has 
been depositing the rent for the suit premises in the 
Court as he had refused to accept the same‟, the 
defendant’s burden is discharged  and, as such, the defendant 
is not required to prove the fact of payment of such rent either 
through documentary or oral evidence especially the fact of 
offer made by the defendant and subsequent refusal by the 
plaintiff to accept the same due to which he was constrained to 
deposit the rent for the tenanted premises in the Court as 
mandated by Section 5(4) of the Urban Areas Rent Control Act, 
1972.  
 
23. Per Contra the learned counsel for the plaintiff had 
argued that even for the sake of argument, if it is presumed 
that the plaintiff admitted the fact of offer of rent for the suit 
premises by the defendant and his refusal to accept the same, 
the admission having been made for a period upto 27.03.2015 
i.e., the date on which the cross examination of the plaintiff 
was conducted, the defendant is bound to prove the fact of 
payment of rent for the tenanted premises either through 
documentary or oral evidence especially the fact of offer made 
by the defendant and subsequent refusal of the plaintiff to 
accept the same due to which the plaintiff was constrained to 
deposit the rent for the tenanted premises in the Court as 
mandated by Section 5(4) of the Urban Areas Rent Control Act, 
1972 for the period commencing from 27.03.2015. 

 

24. In the present suit, the plaintiff had admitted in his 
cross examination made on 27.03.2015 that „the defendant 
has been depositing the rent for the suit premises in the 
Court as he had refused to accept the same‟.  Section 58 
of the Indian Evidence Act, 1872 a fact which has been 
admitted by a party to a proceeding need not be proved by the 
opposite party. However, an admission can be made only in 
respect of a past or present fact. Needless to say that a future 
fact cannot be admitted.  As the plaintiff had made admission 
only pertaining to the fact of offer of rent for the suit premises 
by the defendant and his refusal to accept the same for a 
period upto 27.03.2015 i.e., the date on which the cross 
examination of the plaintiff was conducted, it is incumbent 
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upon the defendant to prove the fact of payment of rent for the 
tenanted premises post 27.03.2015 either through documentary 
or oral evidence especially the fact of offer made by the 
defendant and subsequent refusal of the plaintiff to accept the 
same due to which the defendant was constrained to deposit 
the rent for the tenanted premises in the Court as mandated by 
Section 5(4) of the Urban Areas Rent Control Act, 1972. 
  
25. The defendant has examined 3 (three) other 
witnesses apart from himself to prove the aforesaid fact. DW2 
in his examination in chief had stated that „I know that the 
monthly rent was paid by the defendant upto March, 
2014 to the plaintiff@Rs1300/- and he is not a 
defaulter. I know that the plaintiff had refused to take 
the monthly rent for the month of April, 14 which was 
offered to him in the first week of May, 2014 by the 
defendant and since then the defendant is depositing 
the monthly rent before the Hon‟ble Court on its refusal 
after being offered the rent to the plaintiff on each and 
every month when the rent become due‟ but DW2 in his 
cross examination had stated that „he had not gone to the 
plaintiff to offer rent. DW2 had also stated that he had 
heard from the defendant Shanti Saha that the plaintiff 
refused to accept the rent and he had not seen the 
incident himself.‟ DW3 in his examination in chief had stated 
that „I know that the monthly rent was paid by the 
defendant upto March, 2014 to the plaintiff@Rs1300/- 
and he is not a defaulter. I know that the plaintiff had 
refused to take the monthly rent for the month of April, 
14 which was offered to him in the first week of May, 
2014 by the defendant and since then the defendant is 
depositing the monthly rent before the Hon‟ble Court on 
its refusal after being offered the rent to the plaintiff on 
each and every month when the rent become due‟ but 
DW3 in his cross examination had stated that „he does not 
know what is written in his deposition‟. DW4 in his 
examination in chief had stated that „I know that the 
monthly rent was paid by the defendant upto March, 
2014 to the plaintiff@Rs1300/- and he is not a 
defaulter. I know that the plaintiff had refused to take 
the monthly rent for the month of April, 14 which was 
offered to him in the first week of May, 2014 by the 
defendant and since then the defendant is depositing 
the monthly rent before the Hon‟ble Court on its refusal 
after being offered the rent to the plaintiff on each and 
every month when the rent become due‟ but DW4 in his 
cross examination had stated that „he had not seen the 
plaintiff receiving the rent from the defendant as stated 
by him in paragraph 4 of his evidence in affidavit‟.  
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26. Thus although the defendant had pleaded that he 
deposited the rent in the Court in respect of the suit premises 
though NJ Cases after the same being offered and refused by 
the plaintiff, the defendant, however, could not substantiate his 
claim with the help of any oral or documentary evidence. This 
having been not done, it is highly probable that the defendant 
has not complied with Section 5(4) of the Urban Areas Rent 
Control Act, 1972 before depositing the rent in respect of the 
suit premises in the Court for the months post 27.03.2015 and, 
as such, he has become a defaulter in payment of rent in 
respect of the tenanted premises. Issue No. 2 is decided in 
affirmative in favour of the plaintiff. 
 
27. DECISION:  The defendant has defaulted in 
payment of rent to the plaintiff in respect of the 
tenanted premises. 
 
ISSUE NO. 3: Whether the suit premise is bona fide 
required by the plaintiff? 
 
 
28. The plaintiff has pleaded that he requires the suit 
premises for opening a suitable business for his unemployed 
son Sujit Saha as the plaintiff is an old man having no regular 
source of income having to maintain his family and two 
unemployed sons, and, if he is not handed over the suit 
premises, his entire family would face hardship and starvation.  
 
29. Bona fide requirement under clause © of Section 
5(1) of the Assam Urban Areas Rent control Act, 1972 
envisages the requirement for the following purposes: 

 
a. Personal requirement of the landlord for his own 

occupation 
b. Requirement for the occupation of the persons for 

whose benefit the house is held by the landlord 
c. Requirement of the house either for the purpose of 

repairs or rebuilding 
d. Any other cause which may be deemed satisfactory 

by the court (any other cause should be interpreted 
ejusdem generis)   

 
30. In the present suit although the plaintiff had pleaded 
that he requires the suit premises for opening a suitable 
business for his unemployed son Sujit Saha, he, however, in his 
cross examination had stated that „My elder son Biswajit 
Saha deals in cloth business at Boro Bazar and Tulungia 
Bazar and my younger son Sujit Saha works at Sankha 
Bhandar‟. Likewise, DW2 Sujit Saha in his cross examination 
had stated that „His brother Biswajit Saha runs a cloth 
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shop at Boro Bazar and Tulungia and he has been 
working at the Shanka Bhandar for the last 4 (four) 
years‟. Furthur, although the plaintiff had pleaded that he 
intends to open a suitable business in the suit premises for his 
son, Sujit Saha but there are no materials on records which 
could substantiate that the intended business is not merely 
their desire but a cogent need sans which Sujit Saha would be 
deprived of his occupation. 
 
 
31. The Hon’ble Supreme Court in Pherose Bamanji 
Desai –Vs- Chandra Kant, AIR 1974 SC 1059 held that- „the 
word requires means that there must be an element of 
need before the landlord can be said to require the 
premise for his own use and occupation. It is not 
enough that the landlord should merely desire to use 
and occupy the premise, what is necessary is that he 
should need them for his use and occupation‟.  

 
32. In Mattulal vs Radhela AIR 1974 SC 1974, the Honble 
Supreme Court observed that „mere assertion on the part of 
the landlord that he requires a non residential 
accommodation in the occupation of the tenant for the 
purpose of starting or continuing his own business is 
not decisive. The word requires signifies that mere 
desire on the part of the landlord is not enough but 
there should be an element of need and the landlord 
must show. The burden being upon him, that he 
genuinely requires the non residential accommodation 
for the purpose of starting or continuing his own 
business‟.   
 
33. In the present suit, the plaintiff has not been able to 
substantiate his claim regarding the unemployment of his sons 
as pleaded by him in the plaint. In fact the plaintiff has 
admitted in his cross examination that both of his sons are 
employed. Moreover, the plaintiff has also not been able to 
place any materials on record to substantiate his claim 
regarding the business or the means by which he intends to 
open a business in the suit premises for his son Sujit Saha. 
Thus in the absence of any materials on record, it is highly 
probable that the tenanted premises is not required for opening 
a suitable business for the unemployed son of the plaintiff. 
Accordingly, I am of the considered view that the suit premise 
is not bona fide required by the plaintiff for opening a suitable 
business for the unemployed son. Hence, this issue is decided 
in negative in favour of the defendant. 
 
34. DECISION: The suit premise is not bona fide 
required by the plaintiff. 
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ISSUE NO. 4: Whether the defendant has taken a room 
located near the tenanted premises on rent from one 
Upen Das? 
 
35. The plaintiff had pleaded in his plaint that the 
defendant has taken a room on rent located nearby to the suit 
premises from one Sri Upen Das, son of Late Niranjan Das, and 
as per Section 5(1)(f) of the Assam Urban Areas rent Control 
Act defendant is bound to vacate the tenanted premises. The 
plaintiff, however, in his cross examination had stated that „he 
had not submitted any document in respect of the room 
taken on rent by the defendant‟ Likewise PW2 in his cross 
examination had stated that „they have not submitted any 
document in respect of another room taken on rent by 
the defendant‟. In the same way PW3 had stated in his cross 
examination that „he has no knowledge about any 
document pertaining to the room taken on rent by the 
defendant‟. Thus the plaintiff not being able to substantiate 
his claim regarding another room taken on rent by the 
defendant as alleged, it is highly probable that the defendant 
has not taken any room on rent located nearby to the suit 
premises from one Sri Upen Das, son of Late Niranjan Das as 
alleged. Issue No. 4 is, accordingly, decided in negative in 
favour of the defendant. 

 
36. DECISION: The defendant has not taken any 
room located near the tenanted premises on rent from 
one Upen Das. 

 
 
ISSUE NO. 5 AND 6: Whether the plaintiff is entitled to 
arrear of Rs 2600/- for the month of April and May, 
2014 with interest?/Whether the plaintiff is entitled to 
future house rent from the date of filing of the suit till 
recovery of khas possession @ Rs 1300 per month with 
interest? 
 
37. For the sake of convenience Issue Nos. 5 and 6 have 
been discussed together. In the present suit, the plaintiff had 
admitted in his cross examination made on 27.03.2015 that 
„the defendant has been depositing the rent for the suit 
premises in the Court as he had refused to accept the 
same‟.  Thus the rent of the suit premises for the month of 
April, 2014 and May, 2014 being for a period before 
27.03.2015, and which as per the admission of the plaintiff, the 
defendant deposited in the Court through NJ Case after 
complying with Section 5(4) of the Urban Areas Rent Control 
Act, 1972, the plaintiff is according to my considered view not 
entitled to arrears rent of Rs 2600/- (Rupees twenty six 



    TITLE SUIT NO. 19/2014 
SAMBHU SAHA VS SHANTI SAHA 

Page 15 of 17 
 

hundred) only along with interest for the month of April, 2014 
and May, 2014. 
 
38. So far as the rent of the suit premises for the period 
post 27.03.2015 is concerned, the defendant could not prove 
the fact of offer of rent for the suit premises made by him, and 
subsequent refusal of the plaintiff to accept the same due to 
which the defendant was constrained to deposit the rent for the 
tenanted premises in the Court as mandated by Section 5(4) of 
the Urban Areas Rent Control Act, 1972. As such, the defendant 
is liable to pay rent for the suit premises post 27.03.2015 i.e., 
from the month of April, 2015 till recovery of khas possession 
@ Rs 1300/- (Rupees thirteen hundred) only per month with 
interest. The aforesaid issues are decided accordingly. 

 

39. DECISION: The plaintiff is not entitled to 
arrears rent of Rs 2600/- for the month of April, 2014 
and May, 2014 with interest. The plaintiff is, however, 
entitled to future house rent from the date of filing of 
the suit till recovery of khas possession @ Rs 1300 per 
month with interest. 
 

 
ISSUE NO. 7: Whether the plaintiff is entitled to get the 
decree as prayed for or any other relief or reliefs? 
 
40. In view of the decision made in Issue No.2, wherein 
it has been held that the defendant has defaulted in payment of 
rent to the plaintiff in respect of the tenanted premises, I am of 
the considered view that the plaintiff is entitled to the decree as 
prayed for along with arrears rent from the month of April, 
2015 @ Rs 1300/- (Rupees thirteen hundred) only per month 
along with interest till recovery of khas possession of the suit 
premises. The plaintiff is also entitled to the cost of the suit. 
 
41. DECISION: The plaintiff is entitled to the 
decree as prayed for along with other reliefs as 
mentioned aforesaid.  

 
O R D E R     

 
From the above discussions and decisions on issues, it is found 
that the plaintiff has succeeded in proving that the defendant 
has defaulted in payment of rent to the plaintiff in respect of 
the tenanted premises. As such, the plaintiff is entitled to the 
decree as prayed for along with arrears rent from the month of 
April, 2015 @ Rs 1300/- (Rupees thirteen hundred) only per 
month along with interest till recovery of khas possession of the 
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suit premises. The plaintiff is also entitled to the cost of the 
suit. 
 
In the light of the above findings and directions, the suit is 
decreed on contest with costs. 
 
Prepare decree accordingly within fifteen days. 
 
The judgment is delivered in the open court and the operative 
part of the judgment is pronounced in the open court today, 
the 8th day of November, 2016 and it is given under my hand 
and seal. 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
(Uttam Chetri) 
Munsiff, Bongaigaon 
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APPENDIX       
 
PLAINTIFF‟S WITNESSES 
 
PW 1: Sambhu Saha 
PW 2: Sujit Saha 
PW 3: Pradip Saha 
 
PLAINTIFFS EXHIBITS 
 
1. Exhibit 1:  Rent Agreement dated 15.04.2009 
2. Exhibit 2:  Letter dated 04.04.2014  
3. Exhibit 3:  Letter dated 02.05.2014  
 
DEFENDANT‟S WITNESSES 
 
DW 1:   Santi Saha 
DW 2:   Jagannath Saha 
DW 3:  Fatik Ch. Dey 
DW 4:   Prasanta Saha 

 
 
 
 
DEFENDANT‟S EXHIBITS 
 
 
1. Exhibit A:  Letter dated 04.04.2014 
2. Exhibit B:  Letter dated 02.05.2014 
3. Exhibit C   Money receipt dated 18.03.2009 
4. Exhibit D   Misc NJ Case No. 147/14 
5. Exhibit E   Misc NJ Case No. 162/14 
6. Exhibit F   Misc NJ Case No. 197/14    
7. Exhibit G   Misc NJ Case No. 231/14 
8. Exhibit H   Misc NJ Case No.259/14                         
9. Exhibit I   Misc NJ Case No. 282/14   
10. Exhibit J   Misc NJ Case No. 331/14 
11. Exhibit K   Misc NJ Case No. 362/14 
12. Exhibit L   Misc NJ Case No. 17/15 
13. Exhibit M   Misc NJ Case No. 48/15 
14. Exhibit N    Misc NJ Case No. 79/15 
15. Exhibit O   Misc NJ Case No. 115/15 
16. Exhibit P   Misc NJ Case No. 144/15 
16. Exhibit Q   Misc NJ Case No. 173/15 
16. Exhibit R   Misc NJ Case No. 209/15 
16. Exhibit S   Misc NJ Case No. 259/15 
16. Exhibit T   Misc NJ Case No. 284/15 
16. Exhibit U   Misc NJ Case No. 325/15 
16. Exhibit V   Misc NJ Case No. 365/15 
16. Exhibit W  Misc NJ Case No. 405/16 
16. Exhibit X   Misc NJ Case No. 19/16 

 
 
 
 
 
 
 
 
 
(Uttam Chetri)   
Munsiff, Bongaigaon 
 

 


