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      HIGH COURT FORM NO. (J) 2 

 

          HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Bongaigaon     

 

IN THE COURT OF MUNSIFF, BONGAIGAON 

 

Present: - Uttam Chetri 

Monday, the 30th day of May, 2016 

 

                      Title Suit No. 30/2015 

 

Md. Samad Ali, 

Son of Late Mohor Ali, 

Resident of Village No. 3, Bhandara, 

P.O. Bhandara Bazar, P.S. Manikpur, District: Bongaigaon, Assam 

                ....................... Plaintiff 

              Versus 

 

Md. Abdul Kalam,  

Son of Late Kachem Ali,  

Resident of Village No. 3, Bhandara, 

P.O. Bhandara Bazar, P.S. Manikpur, District: Bongaigaon, Assam 

………………..Defendant 

 

Md. Amir Hussain 

Md. Amjad Ali 

Both sons of Late Esahak Ali 
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Pro Forma No. 1 is a resident of Village No. 2 Bhandara and Pro forma 2 is 

a resident of Village No. 3, Bhandara, P.O. Bhandara Bazar, P.S. Manikpur, 

District: Bongaigaon, Assam 

………………..Pro forma defendants 

 

This suit coming on for final hearing on 11.05.16, in the presence of 

 

Advocate for the plaintiff:       Sri Pulak Sarma       

Advocate for the defendant:   Sri Amrit Kr. Das 

 

and having stood for consideration to this 30th day of May, 2016, the 

Court delivers the following judgment :- 

 

J U D G M E N T 

 

1. This is a suit for declaration of right, title and interest, eviction, 

khas possession and permanent injunction.  

 

PLAINTIFF’S PLEA    

 

2. The fact of the case as pleaded by the plaintiff is that the wife of the 

plaintiff Fatema Biwi, Md. Sekander Seikh, Md. Amir Hussain and Md. 

Amjad Ali respectively have an equal share in a plot of land measuring 8 

(eight) bighas 7 (seven) lessas in ejmali covered by PP No. 140 and Dag 

No. 64, 65 situated at Village No. 3 Bhandara under Bijni Revenue Circle 

(more particularly described in Schedule A of the plaint); that the wife of 

the plaintiff Fatema Biwi possesses 1/4th land out of the land measuring 8 

(eight) bighas 7 (seven) lessas  i.e. 2 (two) bighas 1 ¾ lessas (more 

particularly described in Schedule B of the plaint); that Schedule A land 

which was earlier an Annual Patta land vide Annual Patta No 39 was 
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converted to Periodic Patta land vide order dated 24.05.1996 of the Circle 

Officer, Bijni Revenue Circle in Conversion Case No. 1268 (95-96) dated 

24.05.1996; that the land mentioned in Schedule A of the plaint was 

accordingly accorded Periodic Patta no. 140 and Dag No. 64, 65, and it 

stands in equal share in respect of the 4 (four) pattadars; that the wife of 

the plaintiff whose name is mentioned as Pattadar No. 2 in respect of 

Schedule A land has been possessing her respective share (more 

particularly described in Schedule B of the plaint) uninterruptedly from the 

year 1982; that the wife of the plaintiff has been suffering from paralysis 

for the last 5 (five) years due to which she allowed the defendant to 

cultivate the suit land on ‘Adhi’ and, accordingly, the defendant has been 

possessing the suit land as ‘adhidar’ for the last 5 (five) years; that 

although the defendant handed over the share of crops belonging to the 

plaintiff’s wife in respect of the suit land for the first 2 (two) years, but the 

later neglected to hand over the share of the plaintiff’s wife for the next 3 

(three) years and is now claiming himself to be the owner of the suit land; 

that having no other alternative the wife of the plaintiff lodged a criminal 

case against the defendant in the Court of SDJM, Bijni u/ss 107/145/146 

Criminal Procedure Code; that the wife of the plaintiff again on 01.01.2013 

asked the defendant to hand over the possession of the suit land to the 

former, but the defendant refused to hand over the same; that as the wife 

of the plaintiff has been suffering from paralysis, she executed a Special 

Power of Attorney in favour of the plaintiff in respect of the suit land; that 

the plaintiff has filed the present suit on behalf of his wife on the strength 

of the aforesaid power of attorney; that periodic pattadar No. 1 Sekander 

Seikh or his legal heirs have not been made party in the present suit as he 

died heirless. The plaintiff, therefore, prays for the following reliefs: 

 

a) Decreeing the suit  declaring plaintiffs right, title and 

interest over the Schedule B land; 
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b) Delivery of khas possession of the suit land to the plaintiff 

by evicting the defendant and his men and agents therefrom;  

c) Permanent injunction restraining the defendant from 

interfering with the suit;  

d) Cost of the suit, and; 

e) Any other relief/s that this Court may deem fit and proper. 

 

DEFENDANT’S PLEA 

 

3. The defendant contested the suit by filing his written statement. 

In his written statement, the defendant pleads that the suit is bad for non- 

joinder of necessary parties as pattadar no. 2 Md. Umar Ali, son of Late Mir 

Bokao has not been made a party to the suit and non-impleadment of Md. 

Umar Ali is fatal to the suit; that the suit land belonged to Late Sekander 

Seikh and not to the wife of the plaintiff as alleged; that Late Sekander 

Seikh before his death conveyed the suit land and handed over possession 

of the same to the defendant by making an oral gift in presence of some 

senior villagers; that after acquiring possession of the suit land on the basis 

of the aforesaid oral gift, the defendant has been possessing the suit land 

till date without any interruption; that the defendant has right, title and 

interest over the suit land on the basis of the aforesaid oral gift which was 

conveyed to him 12 years back, and the claim of the plaintiff in respect of 

the suit  land is false and frivolous which has been made only to harass the 

defendant. The defendant, therefore, prays for dismissing the suit with 

costs. 

 

4.  It is pertinent to mention herein that vide order dated 

29.11.2013 passed in the present suit, my learned predecessor directed 

that the suit shall proceed ex parte against the pro forma defendant Amir 

Hussain and vide order dated 14.03.16 passed in the present suit, it was 
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directed that the suit shall proceed ex parte against the pro forma 

defendant Amjad Ali. After going through the pleadings of the parties, their 

documents on record, and after hearing the submissions of the learned 

counsels appearing for both the parties, the following issues were framed 

by my learned predecessor. 

 

ISSUES 

1. Whether the suit is maintainable?   

2. Whether the plaintiff has right, title and interest over the 

suit land described in Schedule B of the plaint? 

3. Whether the defendant has right, title and interest over 

the suit land as claimed in the written statement? 

4. Whether the plaintiff is entitled to the reliefs as prayed for? 

5. To what other relief/reliefs the parties are entitled? 

 

 

5.  The plaintiff has adduced evidence of himself as PW1, 

Bakkar Ali as PW2, and Abdul Kalam as PW3. The defendant, on the other 

hand has adduced evidence of himself as DW1, Sattar Ali @ Abdus Sattar 

as DW2, and Anowar Hussain as DW3. 

 

DISCUSSION, DECISION AND THE REASONS THERE OF 

 

6. After conclusion of the evidence stage, I have heard the 

arguments of Sri Pulak Sarman, the learned counsel appearing for the 

plaintiff and Sri Amrit Kr. Das, the learned counsel appearing for the 

defendant. The rival contentions have duly been considered and will be 

discussed at appropriate stage. 
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ISSUE NO.-1 Whether the suit is maintainable? 

   

7. The defendant in his written statement has pleaded that the suit 

is not maintainable and is bad for non- joinder of necessary parties as 

pattadar no. 2 Md. Umar Ali, son of Late Mir Bokao has not been made a 

party to the suit, and non -impleadment of Md. Umar Ali is fatal to the 

suit. However, on perusal of jamabandi in respect of Schedule A land 

which has been exhibited by the plaintiff as Exhibit 1, I could not find the 

name of Md. Umar Ali as pattadar no. 2.  

 

8. It is pertinent to mention herein that Exhibit 1 shows the name 

of 4 (four) persons namely Md. Sekander Seikh, Fatema Biwi, Md. Amir 

Hussain and Md. Amjad Ali as pattadars in respect of land measuring 8 

(eight) bighas 7 (seven) lessas in ejmali covered by PP No. 140 and Dag 

No. 64, 65 situated at Village No. 3 Bhandara under Bijni Revenue Circle 

(more particularly described in Schedule A of the plaint). Thus Md. Umar 

Ali not being a necessary or proper party to the suit, the present suit 

cannot be held to be non-maintainable for non-impleadment of Md. Umar 

Ali as one of the parties. Issue No. 1 is, accordingly, decided in affirmative 

in favour of the plaintiff. 

 

9. DECISION: The suit is maintainable. 

 

ISSUE NO. 2 and ISSUE NO.3: Whether the plaintiff has right, title and 

interest over the suit land described in Schedule B of the plaint?/Whether 

the defendant has right, title and interest over the suit land as claimed in 

the written statement? 
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10.  For the sake of convenience Issue No. 2 and Issue No. 3 has 

been discussed together. The plaintiff claims that his wife Fatema Biwi is 

the owner of the suit land measuring 2 (two) bighas 1 (one) ¾ lessas 

(more particularly described in Schedule B of the plaint) which is a part of 

land measuring 8 (eight) bighas 7 (seven) lessas in ejmali covered by PP 

No. 140 and Dag No. 64, 65 situated at Village No. 3 Bhandara under Bijni 

Revenue Circle (more particularly described in Schedule A of the plaint). 

To substantiate his claim, the plaintiff has exhibited certified copy 

of ‘jamabandi’ in respect of PP No. 140 and Dag No. 64, 65 

situated at Village No. 3 Bhandara under Bijni Revenue Circle 

which has an endorsement indicating that the name of the wife 

of the plaintiff, Fatema Biwi was mutated along with other 

pattadars namely Sekander Seikh, Amir Hussain and Amjad Ali as 

share-holder on the basis of order dated 24.05.1996 passed by 

Circle Officer, Bijni Revenue Circle in Conversion Case No. 1268 

(95-96) dated 24.05.1996. The plaintiff also claims that as his wife 

was suffering from paralysis, she allowed the defendant to cultivate the 

suit land on ‘Adhi’, but the later neglected to hand over the share of the 

plaintiff’s wife, and is now claiming himself to be the owner of the suit 

land.      

 

11. The defendant on the other hand pleads that the suit land 

belonged to Late Sekander Seikh and not to the wife of the plaintiff as 

alleged, and Late Sekander Seikh before his death conveyed the suit land 

and handed over possession of the same to the defendant by making an 

oral gift in presence of some senior villagers, and the defendant has been 

possessing the suit land till date without any interruption. The defendant 

also pleads that the defendant has right, title and interest over the suit 

land on the basis of the aforesaid oral gift deed which was conveyed to 

him 12 years back.  
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12. The defendant is claiming to be the owner of the suit land on the 

strength of an oral gift which he claims to have been executed by 

Sekander Seikh conveying the suit land to him 12 years back. An oral gift 

is valid under Mohammadan Law if the following three essential requisites 

are fulfilled. They are: a) Declaration of the gift by the donor in favour of 

the donee, b) Acceptance of the gift by the donee (expressly or impliedly) 

and c) delivery of possession by the donor and taking of possession by 

the donee (actually or constructively), and it is immaterial whether the 

gift is oral or written or registered or unregistered. The law in this regard 

is also settled by the Hon’ble Apex Court and the Hon’ble Gauhati High 

Court in their judgments reported in AIR 2011 SC 1695 (Hafeeza Bibi 

and Ors. V. Shaikh Farid (dead) by L.R.’s and Ors.) and AIR 1984 

Gau 41 (Md. Hesabuddin and Ors. Vs. Md. Hesaruddin and Ors.) 

respectively.    

 

13. DW1 in his cross examination has stated that ‘Sekander Seikh 

whose name has been mentioned in Patta No. 141 has gifted me 

1 katha 5 lessas of land. I have mentioned in my evidence in 

affidavit that Sekander Ali has gifted me the plot of land. I 

cannot say whether the name of Sekander Seikh or Sekander Ali 

has been inserted in the revenue records of the Circle Office’. 

DW1 has further stated in his cross examination that ‘I cannot say from 

which Dag, I was given 3 bighas 1 katha 5 lessas of land. I have 

not mentioned in my evidence in affidavit about the dag number, 

patta number and measurement in respect of the land which I 

was gifted. I have not mentioned about the 4 boundaries of the 

plot of land measuring 3 bighas 1 katha 5 lessas. I cannot say 

the date and year when I was gifted the suit land. I have not 

submitted anything to prove the conveyance of the suit land to 
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me. I have not mentioned in my evidence in affidavit as to the 

share of Sekander Ali and how much land was gifted to me by 

him out of his share’. DW2 had stated in his cross examination that ‘I 

cannot say what is written in my evidence in affidavit. I have not 

mentioned in my evidence in affidavit as to when Sekander Ali 

gifted the suit land. I cannot say whether I have mentioned the 

four boundaries of the land which was gifted by Sekander Ali’. 

DW3 has stated in his cross examination that ‘Sekander Ali had gifted 

3 bighas of land to Abdul Kalam but I cannot say from how much 

land 3 bighas of land was gifted to Abdul Kalam. I have not 

specifically mentioned about the gift of 3 bighas land and its four 

boundaries in my evidence in affidavit. I have not mentioned in 

paragraph 5 of my evidence in affidavit regarding the dag 

number, patta number, village and how much land the defendant 

has been possessing from the last 13 years’. 

 

14. In the present suit DW2 and DW3 have made a general 

statement regarding the declaration of the oral gift in respect of the suit 

land by Sekander Ali in favour of the defendant without specifically 

mentioning the quantum of land, dag number and patta number of the 

same, and the date on which the alleged declaration in respect of the suit 

land was made in favour of the defendant by Sekander Seikh conveying 

the suit land to the former or the date on which the aforesaid gift was 

accepted by the donee i.e. the defendant (expressly or impliedly) or the 

date on which the delivery of possession of the suit land by the donor i.e., 

Sekander Seikh and taking of possession by the donee i.e., defendant 

(actually or constructively).  Be it mentioned herein that DW2 and DW3 

have stated in their cross examination that Sekander Ali had conveyed 

the suit land to the defendant by executing an oral gift but Exhibit 1 

shows that Fatema Biwi, Md. Sekander Seikh, Md. Amir Hussain and 
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Md. Amjad Ali respectively have an equal share in a plot of land 

measuring 8 (eight) bighas 7 (seven) lessas in ejmali covered by PP No. 

140 and Dag No. 64, 65 situated at Village No. 3 Bhandara under Bijni 

Revenue Circle.  

 

15. It is also pertinent to mention herein that the defendant 

has stated in his evidence in affidavit that Sekander Ali had 

conveyed the suit land to him by executing an oral gift deed and 

not Sekander Seikh. Moreover, the defendant has admitted in his cross 

examination that he has neither mentioned in his evidence in affidavit 

about the dag number, patta number and measurement in respect of the 

land which was gifted to him nor about the 4 boundaries of the plot of 

land measuring 3 bighas 1 katha 5 lessas. The defendant has also 

admitted in his cross examination that he cannot say the date and year 

when he was gifted the suit land. Thus the defendant not having been 

able to prove the execution of oral gift deed allegedly made by Sekander 

Seikh in favour of the defendant conveying the suit land to the later, it is 

highly probable that no oral gift deed as claimed by the defendant was 

executed by Sekander Seikh conveying the suit land to the defendant. 

 

16. The learned counsel for the defendant in the course of the 

arguments has submitted that the plaintiff failed to prove his wife’s right, 

title and interest in respect of Schedule B land as only the copy of the 

Jamabandi was exhibited by the plaintiff as Ext. 1, and therefore, the suit 

of the plaintiff is liable to be dismissed as mutation entries neither create 

nor confer title. Ext. 1 has an endorsement showing that the name 

of the plaintiff’s wife Fatema Biwi was mutated along with other 

pattadars namely Sekander Seikh, Amir Hussain and Amjad Ali as 

share-holders on the basis of order dated 24.05.1996 passed by 

Circle Officer, Bijni Revenue Circle in Conversion Case No. 1268 
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(95-96) dated 24.05.1996 in respect of land measuring 8 (eight) 

bighas 7 (seven) lessas in ejmali covered by PP No. 140 and Dag 

No. 64, 65 situated at Village No. 3 Bhandara under Bijni 

Revenue Circle (more particularly described in Schedule A of the 

plaint).  

 

17. In the present suit, the plaintiff is asserting his wife’s right, title 

and interest in the suit land on the strength of order dated 24.05.1996 

passed by Circle Officer, Bijni Revenue Circle in Conversion Case No. 1268 

(95-96) dated 24.05.1996 in respect of land measuring 8 (eight) bighas 7 

(seven) lessas in ejmali covered by PP No. 140 and Dag No. 64, 65 

situated at Village No. 3 Bhandara under Bijni Revenue Circle (more 

particularly described in Schedule A of the plaint) of which the suit land 

measuring 2 bighas 1 ¾ lessas (more particularly described in Schedule B 

of the plaint) is a part. Although the plaintiff has failed to exhibit copy of 

the order dated 24.05.1996 passed by Circle Officer, Bijni Revenue Circle 

in Conversion Case No. 1268 (95-96) dated 24.05.1996, or the copy of 

‘patta’ issued to his wife, he has however exhibited vide Exhibit 1 copy of 

the jamabandi in respect of land measuring 8 (eight) bighas 7 (seven) 

lessas in ejmali covered by PP No. 140 and Dag No. 64, 65 situated at 

Village No. 3 Bhandara under Bijni Revenue Circle which has an 

endorsement indicating that the name of the wife of the plaintiff, Fatema 

Biwi was mutated along with other pattadars as share-holder namely 

Sekander Seikh, Amir Hussain and Amjad Ali on the basis of order dated 

24.05.1996 passed by Circle Officer, Bijni Revenue Circle in Conversion 

Case No. 1268 (95-96) dated 24.05.1996 in respect of the aforesaid land. 

The defendant, however, has not been able to prove the declaration of 

the oral gift made by Sekander Seikh conveying the suit land to him as 

asserted by him in his written statement. 
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18.   In Abdul Samad vs Abdul Khaleque 2016 (1) GLT 528, it 

was observed by the Hon’ble Gauhati High Court that ‘Mutation of the 

property in the Revenue Record does not create or extinguish 

title and the same has no presumptive value of title. It only 

enables a person in whose favour mutation is ordered to pay the 

land revenue in question. The court is alive to the proposition 

that mutation entries may not be the basis of title and, yet, such 

entries may not be brushed aside altogether and that it must 

receive due consideration at the hands of the court.’ 

 

19. Thus weighing the evidence adduced by both the parties in 

respect of their entitlement in the suit land, it seems that the scale tilts 

more towards the plaintiff as he has been able to substantiate his claim in 

respect of his wife’s entitlement in the suit land by exhibiting Jamabandi 

copy which contains an entry showing plaintiff’s wife Fatema Biwi as one 

of the co pattadars in respect of Schedule A land of which the suit land is 

a part, and it shows better title in favour of the plaintiff’s wife as the 

defendant has not been able to substantiate his claim in respect of the 

suit land by producing cogent evidence to prove the declaration of oral 

gift made in his favour by Sekander Seikh in respect of the suit land. Thus 

the plaintiff having shown better title in respect of the suit land in favour 

of his wife, it is highly probable that the wife of the plaintiff, Fatema Biwi 

has right, title and interest over the suit land described in Schedule B of 

the plaint, and the defendant having failed to do so has no right, title and 

interest on the same. Issue No. 2 and 3 is decided accordingly. 

 

20. DECISION: The plaintiff (who is representing his wife Fatema 

Biwi vide Special Power of Attorney dated 26.07.2013) has right, title and 

interest over the suit land described in Schedule B of the plaint and the 
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defendant has no right, title and interest over the suit land as claimed in 

the written statement.  

 

 

ISSUE NO. 4 AND 5: Whether the plaintiff is entitled to the reliefs as 

prayed for?/To what other relief/reliefs the parties are entitled? 

 

21. Issue No. 4 and 5 are decided together for sake of convenience. 

In Issue No. 2 and 3, it has been decided that the plaintiff (who is 

representing his wife Fatema Biwi vide Special Power of Attorney dated 

26.07.2013) has right, title and interest over the suit land described in 

Schedule B of the plaint and the defendant has no right, title and interest 

over the suit land as claimed in the written statement. Thus from the above 

discussions and decisions on issues, it is found that, the plaintiff has 

succeeded in proving his case. As such, the plaintiff (who is representing 

his wife Fatema Biwi vide Special Power of Attorney dated 26.07.2013) is 

entitled to the decree as prayed for. The aforesaid issues are decided 

accordingly. 

 

22. DECISION: The plaintiff (who is representing his wife Fatema 

Biwi vide Special Power of Attorney dated 26.07.2013)  is entitled to the 

decree as prayed for along with other reliefs sought for by the plaintiff in 

his plaint. 

 

ORDER 

It is declared that plaintiff (who is representing his wife Fatema Biwi vide 

Special Power of Attorney dated 26.07.2013) has right, title and interest 

over the Schedule B land, and is entitled to be put into khas possession of 

the suit land by evicting the defendant and his men and agents therefrom. 



         TITLE SUIT NO. 30/2015 
SAMAD ALI VS MD ABDUL KALAM 

Page 14 of 15 
 

The defendant along with his men and agents are restrained permanently 

through an injunction, from interfering with the suit land (more particularly 

described in Schedule B of the plaint) after restoration of possession of the 

same to the plaintiff. The plaintiff is also entitled to the cost of the suit. 

 

In the light of the above findings and directions, the suit is decreed on 

contest with cost. 

 

Prepare decree accordingly within fifteen days. 

 

The operative part of the judgment is pronounced in the open court. 

 

This judgment is pronounced in the open Court, which is given under my   

hand and seal of the Court, on this 30th day of May, 2016. 

 

 

 

 

 

(Uttam Chetri) 

Munsiff, Bongaigaon 
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A P P E N D I X     

 

A. Plaintiff's exhibits : 

       
Exhibit 1-          Certified copy of jamabandi dated 

28.09.11 
 
Exhibit 2-  Revenue Receipt dated 23.09.11 
 
Exhibit 3- Revenue Receipt dated 23.09.11 
 
Exhibit 4- Special Power of Attorney dated 

26.07.2013 
 
 
 

B. Defendant’s Exhibits:  
 

None 
 

 
 

C.  Plaintiff's witnesses: 
  

PW1:   Samad Ali 
PW2:  Bakkar Ali 
PW3:  Abdul Kalam 

 
 

 
D. Defendant's witnesses : 

DW1:   Abul Kalam 
DW2:   Sattar Ali 
DW3:  Anowar Hussain 

 
 

 
 
(Uttam Chetri) 

Munsiff, Bongaigaon 
    


