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IN THE COURT OF SUB-DIVISIONAL MAGISTRATE (S), BONGAIGAON 

PRESENT:    S. HANDIQUE, AJS 

 

C.R. 29/14 

{u/s 354-B/323/379/506 IPC} 

 

Smti Marami Mahanta 

Vs. 

Sri Nripen Rava 

For prosecution: Mr. A.K. Prasad 

For defence:  Mr. M. Kalita 

Evidence recorded on 13-8-14, 27-10-14, 4-12-14, 1-7-15, 17-7-15, 31-10-
15, 29-12-15, 15-2-16 

Accused examined u/s 313 Cr. P.C. on  4-12-14 

Arguments  heard on  26-2-16 

Judgment delivered on 9-3-16 

 

JUDGMENT 

1. Prosecution story: Smti Marami Mahanta lodged a complaint in the 

court of ld. CJM, Bongaigaon on 13-2-14 against Sri Nripen Rava alleging 

therein that on 5-2-14 at about 3.30 P.M. the accused was breaking her 

bamboo fencing and when she protested, the accused beat her up with a 

bamboo stick and abused her in filthy language and also pulled her saree. 

Her mother came for her rescue but the accused did not stop and 

dragged her towards the village road. She somehow saved herself from 

his clutch but the accused went off with her necklace. The case was 

forwarded to the court of ld. JMFC, Bongaigaon who took cognizance u/s 
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354-B/294/379 IPC after recording the initial statement of the 

complainant and statement of her witnesses. Thereafter process was 

issued. 

2. The accused entered his appearance and took bail. The complainant led 

evidence and formal charge u/s 354 B/323/379/506 IPC was framed 

against the accused. The charge so framed was read over and explained 

to the accused. His plea was of total denial and he claimed trial. 

3. During the course of trial the case got transferred to this court. The 

complainant and her witness were cross examined by the defence after 

framing of the charge. The accused was examined u/s 313 Cr. P.C. 

wherein he denied all the incriminating materials put to him and adduced 

evidence of four witnesses in his defence. I have heard arguments from 

both the parties. The following points for determination have been 

framed in this case: 

POINTS FOR DETERM INATION 

1. Whether the accused on 5-2-14 at 3.30 P.M. at Bakhrapara part II 

voluntarily caused hurt to the complainant and thereby committed an 

offence punishable u/s 323 IPC? 

2. Whether accused on 5-2-14 at 3.30 P.M. at Bakhrapara part II used force 

upon the complainant with the intention of disrobing or compelling her to 

be naked and thereby committed an offence punishable u/s 354 B IPC? 

3. Whether accused on 5-2-14 at 3.30 P.M. at Bakhrapara part II snatched 

the gold necklace from the neck of the complainant and thereby 

committed an offence punishable u/s 379 IPC? 

4. Whether accused on 5-2-14 at 3.30 P.M. at Bakhrapara part II criminally 

intimidated the complainant and thereby committed an offence 

punishable u/s 506 IPC? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

5. All the four points are taken up for discussion together for the sake of 

convenience. The prosecution has alleged that the accused, when 

resisted by the complainant from breaking the fencing, he assaulted her 
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and outraged her modesty and took to heels after snatching the gold 

necklace from her neck. To prove the case against the accused the 

prosecution examined the complainant and her mother. The ld. 

Prosecution counsel argued that the evidence of the complainant and her 

mother sufficiently prove the case against the accused. Per contra, ld. 

Defence counsel argued that the prosecution has failed to prove the case. 

It was argued by the defence that the evidence of PW1 and PW2 are 

mired with contradictions, exaggerations and unreliable. Reliance was 

placed on Vijay Kumar V. State of Rajasthan, (2014) 2 SCC (Cri) 

205. 

6. Let me now discuss what the prosecution witnesses have deposed during 

trial. PW1 Marami Mahanta  deposed that at about 3.30 P.M. on the 

day of Saraswati Puja in 2014 she was sitting in her veranda when the 

accused started breaking her bamboo fencing. When she went ahead and 

protested, the accused gave her a blow on her back with a bamboo stick 

and began pulling her hair. The accused then started to pull her saree. 

Her mother came there hearing hue and cry and the accused snatched 

her gold chain from the neck and left with a warning to set her house on 

fire. PW1 exhibited her complaint petition as Ext. 1. In cross examination 

she stated that she and her mother and sister live in the house. She 

testified that her uncle Hali Mahanta lives on the north and there is Rubul 

Goswami on their west. The road in front of her house is narrow and the 

house of the accused is 20/25 meters away. She could not say if her 

mother had some dispute with one Ganesh Mahanta. She stated that 

none of the neighbours came hearing her cries. According to PW1, her 

mother and one Shiva Ray witnessed the incident. She stated that the 

police station and the court are at the same distance from her residence 

but she did not file any case in the police station. She testified that she 

was not hurt as a result of the assault and did not consult any doctor. She 

stated that her necklace was weighing 8 gms. She testified that she did 

not disclose the matter to any of her neighbours. She though admitted 

that the accused is an ASEB employee but denied that he was on duty 
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then. She stated that witness Shiva Ray‟s house is in another village and 

he often comes to their residence for work.  

7. PW2 Geru Mahanta is the mother of the complainant. She deposed that 

the accused was breaking her fencing and when her daughter protested, 

the accused hit her twice on the back with a lathi. She further stated that 

the accused caught Marami‟s hair and pulled the „anchal of her saree. She 

and Shiva rescued her daughter. She alleged that the accused snatched 

away her daughter‟s chain from the neck. 

8. In cross examination she stated that the accused lives on the backside of 

her house. There are 3/ 4 four families nearby. She stated that they did 

not raise any hue and cry and nor did they inform any of the neighbours. 

She testified that she had a dispute with Ganesh Mahanta and the case 

was compromised wherein the accused stood as a witness. She stated 

that her daughter received bruises as result of the assault and she had to 

take medicine for that. She stated that the road in front of her residence 

is busy. But she denied that the accused was in his duty at the relevant 

time. 

9. The defence has taken the plea of alibi and to prove this plea he adduced 

evidence of himself, friend, colleagues and superior officer from his office. 

DW1 Ganesh Mahanta deposed that the case filed against the accused 

is false. He stated that the accused was in duty at the relevant time. He 

stated that his house is near the house of the accused and he was at 

home at the relevant time and as per his knowledge no such incident took 

place. He testified that the complainant is his cousin and due to the 

disturbance caused by her family he had to shift his residence to some 

other place about 4 months ago. He stated in his cross examination that 

the complainant lives with her mother and sister and he has sold off a 

portion of his land to the accused. He stated that he has been staying in a 

rented house for last six months. He denied that he sold off his land due 

to the public pressure as frequent quarrels take place in his house.  

10. DW2 Nripen Rabha, accused, has deposed that on the relevant date he 

was on duty from 2 P.M. to 10 p.m. He exhibited a certified copy of his 

attendance register dated 5-2-14 to prove his plea of alibi. He stated that 
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the case against him is false. According to him, he stood as a witness 

when a dispute arose between the mother of the complainant and the 

public. He stated during cross examination that he did not place any 

written prayer for obtaining Ext. A. He testified that Ext. A is not signed 

by the issuing officer. However he denied that he has procured Ext. A 

only for the purpose of this case.  

11. DW3 Dimbeswar Das, J.E., ASEB, Bongaigaon deposed that the 

accused was on duty on 5-2-14 and Ext. A is the attested copy of the 

attendance register containing his signature. He could not place the 

original register in the court as it could not be traced out. He stated that 

the staff cannot go out during duty hours. In cross examination he stated 

that there are two duty sessions, one is from 7 A.M. to 2 P.M. and the 

second is from 2 P.M to 10 P.M. He stated that the timing of the morning 

shift is not mentioned in Ext. A, which contains the attendance record of 

the staff from 5-2-14 to 7-2-14. He testified that he has written 2 P.M. to 

10 P.M. over Ext. A after making the copy. He stated that he was at 

Barpara at the relevant time. According to him, he did not see the 

accused on that day with his eyes so he could not say if the accused was 

physically present or not. He stated that the accused is a line man and he 

is given a cycle to commute during duty hours. He stated that the gate of 

the office closes at 10 P.M. and anyone can come and go before that. He 

testified that an employee need not do any written entry if he has to go 

out. He stated that Ext. A does not mention that it is the attendance 

register of Dolaigaon complaint booth.  

12. DW4 Batahu Ray, a colleague of the accused deposed that the accused 

was with him on duty in North Bongaigaon complaint booth on 5-2-14 

from 2 P.M. to 10 P.M.  He testified that Ext. A shows him as a staff of 

South Bongaigaon complaint booth. He denied that he was on duty from 

6 P.M. to 2 P.M. on the relevant date. He denied that he and the accused 

do duties in different offices and he was not with the accused on the 

relevant date.  

13. Ld. Prosecution counsel argued while relying on Vijay Pal V. State ( 

Govt. of NCT Delhi), (2015) 2 SCC (Cri) 733, that the plea of alibi is 
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not proved. I have gone through the above case law wherein the hon‟ble 

Apex Court held that the plea of alibi has to be proved by positive 

evidence. It was further held that the plea of alibi can be considered only 

when the prosecution discharges his burden of proof satisfactorily. If the 

evidence of the accused is of such a quality and such a standard that the 

court may entertain some reasonable doubt regarding his presence at the 

scene when the occurrence took place, the accused would, no doubt, be 

entitled to the benefit of that reasonable doubt.  

14. It was also argued by the prosecution that the copy of the attendance 

register exhibited by the defence is not admissible in evidence as it is 

neither a certified copy nor original. The ld. Defence counsel on the other 

hand argued that the said copy is duly certified. I have gone through Ext. 

A which is a photostat copy of an attendance register of Bongaigaon 

Electrical Sub-Division, APDCL, ASEB, Bongaigaon. A certificate is 

appended in the copy by the Junior Engineer (DW3) and the Deputy 

Manager, Bongaigaon Electrical Sub-Division, APDCL, ASEB, Bongaigaon. 

The original register was not produced before the court. DW3 testified 

that he could not trace out the original register. The defence argued that 

the loss of the original document is amply proved and thus it comes u/s 

65 (c) of the Indian Evidence Act and is admissible in evidence. As per 

section 65 (c) of the Indian Evidence Act secondary evidence may be 

given of the existence, condition or contents of a document if .....(c) 

when the original has been destroyed or lost or when the party offering 

evidence of its contents cannot, for any other reason not arising from his 

own default or neglect, produce it in reasonable time. In the present case 

it is admitted that he is an ASEB employee working in Bongaigaon 

Electrical Sub-Division, APDCL, ASEB, Bongaigaon. He is a line man and 

his superior officer was asked to produce the original register in the court. 

But his superior officer could not produce the original register. Therefore, 

no fault or neglect can be attributed to the accused for not producing the 

original register. That makes Ext. A legally admissible in evidence. 

However, the acceptance of it as the sole proof of the exact location of 
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the accused at the relevant time is a matter which will be decided in due 

course, if need be.  

15. Now the moot point is whether the prosecution has discharged the 

burden of proof completely and beyond reasonable doubt or not. As 

stated before the prosecution examined only the complainant and her 

mother. The prosecution did not examine Shiva Ray whom PW1 and PW2 

are referring to as an eye witness and sole independent witness to the 

occurrence. Though Shiva Ray gave his statement u/s 200 Cr. P.C. but he 

was not examined during trial for the reasons best known to the 

prosecution.  

16. I have carefully gone through the evidence of PW1 and PW2 and 

compared their testimony with each other. Upon such comparison, I 

found that they are contradicting each other on material points. 

Regarding the blow given by the accused with the lathi, PW1 stated that 

he gave one blow and she did not go for medical check up as she did not 

feel any pain. Contrary to her statement her mother (PW2) stated that 

the accused gave two blows on her daughter and she was bruised. PW2 

further stated that PW1 had to take medicines to relieve her pain. PW1 

stated that the accused tried to pull her saree and PW2 stated that the 

accused pulled the „anchal‟ of the complainant. The allegation of disrobing 

a woman is a serious offence and it is to be proved with positive 

evidence. Furthermore, PW1 stated that the accused snatched away her 

necklace weighing 8 grams. PW2 on the other hand stated that it was a 

gold chain. There is a vast difference between a chain and a necklace.  

17. In the case of State of Madhya Pradesh Vs. Dal Singh and Ors., 

MANU/SC/0550/2013, AIR2013SC2059, the hon‟ble Supreme Court 

held as regards discrepancies in testimony of witnesses as follows:   

“ So far as the discrepancies, embellishments and improvements are 

concerned, in every criminal case the same are bound to occur for 

the reason that witnesses, owing to common errors in observation, 

i.e., errors of memory due to lapse of time, or errors owing to 

javascript:fnCitation('MANU/SC/0550/2013');
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mental disposition, such as feelings shock or horror that existed at 

the time of occurrence. 

The court must form its opinion about the credibility of a witness, 

and record a finding with respect to whether his deposition inspires 

confidence. "Exaggeration per se does not render the evidence 

brittle. But it can be one of the factors against which the credibility 

of the prosecution's story can be tested, when the entire evidence is 

put in a crucible to test the same on the touchstone of credibility." 

Therefore, mere marginal variations in the statements of a witness 

cannot be dubbed as improvements, as the same may be 

elaborations of a statement made by the witness at an earlier stage. 

"Irrelevant details which do not in any way corrode the credibility of 

a witness cannot be labelled as omissions or contradictions." The 

omissions which amount to contradictions in material particulars, 

i.e. which materially affect the trial, or the core of the case of the 

prosecution, render the testimony of the witness as liable to be 

discredited. 

Where such omission(s) amount to contradiction(s), raising serious 

doubts about the truthfulness of a witness, and other witnesses also 

make material improvements before the court in order to make their 

evidence acceptable, it cannot be said that it is safe to rely upon 

such evidence. (Vide: A. Shankar v. State of Karnataka 

MANU/SC/0693/2011 : AIR 2011 SC 2302)” 

18. It is true that all types of contradictions or embellishments do not affect 

the merits of a case if the evidence is otherwise credible. But in the 

present case we have only the evidence of the victim and her mother and 

if they have contradicted each other then it is not safe to rely on their un-

corroborated testimony. In cases where there is allegation of outraging 

the modesty of a woman is involved, the sole testimony of the prosecutrix 

can be the basis for conviction, but that testimony should unflinching 

leaving no room for doubt.  

javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0693/2011','1');
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19.  As regards the allegation u/s 506 IPC it is seen that only PW1 stated that 

the accused left the place saying that he would set her house on fire. But 

PW2 did not corroborate her.  

20. The incident took place in broad day light and there are houses nearby. 

PW1 stated that none of the neighbours came in spite of hearing her hue 

and cry. PW2 on the other hand stated that they did not raise any scream 

during the incident. Both testified that they did not inform the neighbours 

about the incident. As stated by PW1 her uncle is one of her boundary 

men, but surprisingly neither him nor his family witnessed it or arrived at 

the spot after the incident. Both PW1 and PW2 stated that they have 

another member in their family, i.e., sister of PW1. But interestingly she 

was also not examined in this case nor was she cited as a witness. The 

only independent witness who allegedly saw the incident was not 

examined by the prosecution. It is hardly believable that such a serious 

incident took place in broad day light in front of her house and that too 

beside the village road and no one noticed and no one came out hearing 

hue and cry.  

21. The alleged occurrence took place on 5-2-14 and the instant case was 

lodged in the court only on 13-2-14, i.e., after eight days. The 

complainant did not approach the police instantly although the police 

station and the court are situated at similar distances from her residence. 

The complainant has not given any satisfactory explanation for the delay 

in lodging the case. The delay is held to be fatal in the present facts and 

circumstances of the case.  PW1 though does not know if her mother had 

any dispute with DW1 Ganesh Mandal, PW2 admitted that her dispute 

with Ganesh Mandal was compromised and the accused stood as a 

witness in that case. DW1 has testified that the complainant is his own 

cousin. If any such serious offence had actually taken place against his 

cousin he would have definitely stood by her. But he testified that he had 

to leave the place due to the disturbances created by complainant‟s 

family. Therefore, the defence suggested that there was animosity 

between the parties from before which led to the lodging of this false 

case. Even though direct animosity is not proved, but the contradicting 
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testimony of PWs leaves enough room for doubt. The delay in lodging the 

case when taken into consideration with the attending circumstances 

definitely shows that the prosecution has miserably failed to prove the 

case beyond reasonable doubt. In that event the plea of alibi need not be 

discussed in detail. 

22. In view of the above discussions, I hold that the charge against the 

accused u/s 354-B/323/379/506 IPC fails. 

ORDER 

23. Judgment is delivered in the open court. Accused is held not guilty u/s 

354-B/323/379/506 IPC and he is acquitted. He is set at liberty forthwith. 

Surety is extended for six months. Given under my  hand and seal of the 

court on 9-3-16. 

 

Typed and delivered by 

 

S. Handique 

SDJM (S), BONGAIGAON 

APPENDIX 

PW1..MARAMI MAHANTA 

PW2..GERO MAHANTA 

EXT. 1..COMPLAINT PETITION 

DEFENCE EVIDENCE 

DW1..GANESH MAHANTA 

DW2..NRIPEN RAVA 

DW3..DIMBESWAR DAS 

DW4..BATAHU RAY 

EXT. A.. ATTENDANCE REGISTER (ATTESTED COPY) 


