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IN THE COURT OF THE CHIEF JUDICIAL MAGISTGRATE ::::: :BONGAIGAON.

CR Case No.30/2009.
U/S. 497 IPC.

                                  State of Assam
-Vs-

        Md. Sohidul Rahman.

Present:    Sri A. U. Ahmed, AJS,
                 Chief Judicial Magistrate,
                 Bongaigaon.

Name of Informant:
               Md. Masadat Ali,
                S/O Late Abdul Matleb,
               Vill : Dolaigaon,  Uzanpara,

      PS & Dist. Bongaigaon,
Advocates appeared:
               For the Prosecution:  Mr. T. Bhowmick, Ld. Assistant PP 

     For the Defence:   Miss Ranima Ahmed.

Date/s fixed for Argument : 07-11-2013 / 20-11-2013 / 09-12-2013.
Date/s fixed for Judgment : 20-11-2013 / 03-12-2013 / 09-12-2013.
N:B- Due to disruption of court work, on 03-12-2013 Judgment could 
be pronounced and delivered.

     J  U  D  G  M  E  N  T

1.                       The prosecution case in brief as appeared from 

Bongaigaon  PS Non-FIR (Part  III)  Case  01/09  U/S  497 IPC 

Dated 20.01.2009 is that on 29.01.2009 at about 5:30 Am the 

informant found the accused person doing sexual inter course 

with his wife Mosstt. Parbin Sultana in his house. While he tried 

to nab the accused person,  he (the accused person) somehow 

managed to flee away. On receipt of a written ejahar to that
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Contd...P/2.

effect, the matter was got entered in GD of the PP Vide North 

Bongaigaon  PP GDE  No.  663  Dtd.  29.01.2009  and  ASI  Sri 

Pharen Das was entrusted for pre-step. On conclusion of pre-

step it was found that it was a case under section 497 of the IPC 

which is  non-cognizable  to  police  and as  such non-FIR case 

under section 497 of the IPC was submitted against the accused 

person  before  the  court.   On  receipt  of  non-FIR  case,  my 

predecessor was pleased to take cognizance under section 497 of 

the IPC against  the accused person.    Hence, the prosecution 

case has come up.

2.                       On completion of appearance of the accused 

person, copy was furnished to him.  Having very carefully gone 

through the submission of the both sides my predecessor found 

prima-facie materials U/S.497 IPC against the accused person 

and  as  such  framed  charge  accordingly  against  him.   The 

aforesaid charge  was  read over  and explained to  the  accused 

person to which he pleaded not guilty and claimed to be tried.

3.                     It is pertinent to mention that regarding the 

occurrence in question, the informant also brought a complaint 

case  in  this  Court  vide  Case  No.CR.19/2009  during 

investigation of this case.  As this Court took cognizance on the 

basis of report submitted by police, the case was tagged with 

this case. 

 

4.                        During the trial, prosecution has examined as 

many as 7(seven) witnesses. The court has also examined
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                                                                                      Contd...P/3

.

Musstt. Parbin Sultana as court witness as per direction of the 

Honourable  Appellate  court.  The  accused  person  has  been 

examined U/S.313 CrPC.  Examination  of  the  accused person 

has been dispensed with in respect of evidence of Musstt. Parbin 

Sultana.  Defence has examined none.  The plea of defence is of 

total denial.

5.                        :    POINT FOR DETERMINATION   :

(a) Whether the accused person had sexual intercourse with Musstt. Parbin Sultana 
whom he knew or had reason to believe to be the wife of the informant without  
consent or connivance of that man?

6.                   :  DECISION AND REASONS THEREOF  :

                    I have very carefully gone through the marathon 

threadbare arguments duly advanced by the Ld. Advocate of 

the  both  sides.   In  the  very  beginning  the  Ld.  Advocate 

appearing on behalf of the accused person has contended that 

prosecution has failed to prove its case against the accused 

person  beyond  all  reasonable  doubts.   On the  other  hand, 

refuting the aforesaid submission Ld. Asstt. PP has submitted 

that  the  prosecution  has  comfortably  succeeded  in 

establishing its case. He has also submitted that the evidence 

of wife of the informant has totally failed to bring a dent to 

the prosecution case.  Prior to rebutting rival submissions of 

both sides, it would be wise to appreciate evidence on record 
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thoroughly.   Hence,  I  would  like  to  turn  my  eyes  to  the 

evidence on record.

                                                                                                Contd...P/4

.

7.                        It is pertinent to mention that in this case the court 

on completion of trial passed the Judgment and Order dated 30-

11-2012 convicting the accused person under section 497 IPC 

and sentencing him to undergo SI for 6(Six) months. Against 

aforesaid Judgment and Order, an appeal was preferred to the 

Honourable Court of Sessions Judge, Bongaigaon vide Criminal 

Appeal N0. 01(1)/2012. The aforesaid Appeal was disposed of 

remanding this case to this court back with a direction to record 

the evidence of wife of the complainant Parbin Sultana and to 

deliver Judgment after  hearing both sides as per provision of 

law. In view of the aforesaid direction, the wife of the informant 

has been examined as Court Witness. 

8.                  PW1 Md. Musadat Ali is the informant (complainant) 

of this case.  He has stated in his testimony that the occurrence 

took place on 29.01.2009 at 5/5:30 AM and at that time he was 

in the house.  His children were reading in DPS.  At that time 

getting  no  sound  of  getting-up  of  his  wife,  he  got  up  and 

opening the door of the Kitchen found the accused person in 

foul state with his wife.  Thereafter he tried to apprehend him 

but the accused fled away.  He could not apprehend the accused 

person as his wife dragged him back. He saw the accused person 

from a close distance.  The accused fled away by crossing the 

boundary wall.  Thereafter,  immediately he lodged ejahar with 

North Bongaigaon PP.  Police visited the PO and recorded the 
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statements of witnesses.  Ext1 is the complaint, Ext1(1) to 1(3) 

are his signatures. 

                                                                                      Contd...P/5

.

9.                PW2 is Marjina Begum who is the sister of the 

informant.  She has stated in her testimony that she resides near 

the PO and the occurrence took place on 29.01.2009 at about 

6:00 AM.  Hearing the shouting of the informant she and others 

came out  and found the  accused crossing the  boundary wall, 

informant  dragging  the  accused  person  and  Parbin  Sultana 

dragging  her  husband-informant.  Thereafter,  the  informant 

informed her that  he found the accused person to have made 

sexual  intercourse  with  his  wife.   Thereafter,  nearby  people 

came.

10.               PW3 is Sri Dhanjit Das who is a tenant of the  

informant.  He has stated in his testimony that the occurrence 

took place on 28/29th January, 2009 at 5/5:30 AM while he was 

sleeping in the rented house of the informant.  Hearing shouting 

outside he got up and found assemble of many persons and then 

he came to know that the informant found the accused person 

and his wife in unusual manner.

11.                 PW4 is Nasiruddin Ahmed who has stated in his 

deposition  that  the  occurrence  took  place  on  29.01.2009  at 

5:30/6:00 AM while he was walking in the field situated in front 

of the house of the informant.  At that time the informant called 

him and informed him that he came to know about illicit relation 

between  the  accused  and  his  wife.  Asking  him  to  sit,  the 

informant  went  out  to  take  elderly  persons  of  the  locality. 



6

Elderly  people  of  the  locality  came.   In  the  meantime  the 

parents-in-law of the informant also came. On settlement made 

by the elderly people the informant took his wife to his house.

                                                                                                          
       

Contd...P/6.

12.           PW6 is  Mainul  Haque.  He  has  stated  in  his 

deposition the occurrence took place on 29.01.2009 and on that 

day  at  7:00  AM,  the  informant  called  him  over  telephone. 

Coming to his house he found members of AMSU and villagers 

of  the  accused  person  sitting.   The  wife  of  the  informant 

disclosed that she had relation with the accused person.  On that 

day, one Agreement was made between the parties and he was a 

witness to that Agreement.

13.                  CW1 is Rezzak Hussain.  According to him the 

occurrence took place about two years back.  Knowing about the 

occurrence from his Uncle Sorhab Khan over telephone he came 

to  the  house  of  the  informant  and  came  to  know  that  the 

informant  had  a  doubt  that  there  was  a  relation  between  the 

accused person and his wife.  The wife of the informant asked 

him and others to make necessary arrangement for dissolve the 

marriage. He came to know that on the night the accused came 

and the accused person very often used to come to the house of 

the informant.

14.               PW7 is Phoren Das who took pre-step of this 

case.  He has stated in his testimony that on 29.01.2009 he was 

attached to North Bongaigaon PP and at 9:30 AM and on receipt 

of an ejahar from one Musadat Ali, I/C entrusted him to take 
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preliminary step.  He recorded the statement of the informant 

finding him in PP.  On that day at 10:00 AM with constable he 

came  to  PO  and  recorded  statement  of  the  witnesses  found 

available there and drew sketch map of the PO.

                                                                                               Contd...P/7.

15.                 CW1 is Musstt. Parbin Sultana who has stated in  

her testimony that the occurrence took place on 29-01-2009 at 6 

AM. At the relevant time the accused person was a driver of her 

husband. At the time of occurrence the accused person came to 

the  house  of  her  husband  for  taking  money.  The  informant 

brought the case falsely in order to depriving the accused person 

of the money payable to him. She had no illicit relation with the 

accused person. She did not have any physical relation with the 

accused person. 

16.               From the evidence of Parbin Sultana who is the 

wife of the informant it appears that at the time of occurrence 

the accused person did not have sexual relation with her. Her 

evidence  also  shows  that  the  accused  person  never  did  any 

sexual relation with her. Can the prosecution case on the basis 

aforesaid evidence of Parbin Sultana be brushed aside? Can the 

court say no case when the accomplice wife does not support a 

case  under  section  497  IPC?  It  has  been  argued  by  the  Ld. 

Assistant PP Mr. T.Bhowmick that wife of the informant Parbin 

Sultana  is  influenced  by  the  accused  person.  He  has  further 

submitted that her evidence is not trustworthy and reliable. On 

the other hand Ld Defence Counsel has contended that there is 

no case because of the prosecution case not being supported by 

the  wife  of  the  informant.  He  has  further  submitted  that  her 

evidence requires to be more weighted in deciding the instant 
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case.  The wife of the informant has stated that on the day of 

occurrence at 6 AM the accused person came to the house of the 

informant to take payment of money. The informant brought this

                                                                                      Contd...P/8.

case against  the accused person falsely  for  refraining himself 

from making payment of money to the accused person. PW1 has 

admitted in his cross-examination that the accused person was 

his  temporary  driver. The  wife,  who is  involved  in  an  illicit 

relationship with another man, is a victim and not the author of 

the crime. The offence of adultery as defined in Section 497 is 

considered by the legislature as an offence against the sanctity 

of the matrimonial home, and act which is committed by a man, 

as it generally is. Therefore, those men who defile that sanctity 

are brought with the net of the law. The wife is an accomplice in 

commission of adultery with the accused person.  The section 

497 IPC itself  shows that  thought  the wife an abettor;  she is 

exempted from her being prosecuted. It is quite natural that an 

accomplice cannot say anything if it goes against his/her partner. 

It is evident that the wife of the informant now has been staying 

is in her parents’ house. Her evidence is silent as to how she 

went to her parents’ house. The Ld. Defence has not submitted 

any  authority  showing  that  the  evidence  of  the  wife  of  the 

informant  is  required  to  support  the  prosecution  case. 

Considering all aspects I find that the Ld Defence Counsel has 

no leg to support his contentions of submissions. 

 

17.                It has been also suggested by the defence that the 

informant brought this case falsely against the accused person as 

he had to pay money to the accused person. The defence has 
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examined  none  to  substantiate  the  aforesaid  suggestion.  The 

wife of the informant Parbin Sultana has stated in her testimony 

that the informant brought this false case against the accused

                                                                                       Contd...P/9

.

person in order to refraining himself from making payment of 

money  payable  the  accused  person.  There  is  no  evidence  on 

record  showing  that  for  several  times  the  accused  person 

approached  the  informant  for  getting  payment  of  the  money 

payable to him and that the informant denied paying the same 

him. There is also no iota evidence on record showing that how 

much  money  the  informant  has  to  pay  the  accused  person. 

Admittedly the informant is doing job in a prestigious institution 

with handsome salary and his wife is the mother of children. No 

husband uses  his  innocent  wife  in  such a  case  for  refraining 

himself from making payment of money to any one which is 

payable  to  him.  For  the  reasons  stated  above  I  find  that  the 

aforesaid suggestion neither is believable nor probable. 

18.                From the evidence of the wife of the informant it 

appears that it has become established that the accused person 

was in the house premise of the informant around or at  5-30 

AM. The wife of the informant has stated in the deposition that 

on 29-01-2009 at 6 AM the accused person came to the house of 

the informant  for  realization money payable  to  him from the 

informant. The occurrence took place in the month of January 

which is a month having maximum low temperature. Evidence 

of the wife of the informant is silent as to what was happened 

when the accused person asked the informant to pay him the 



10

money payable to him. It is evident that the house of the accused 

person is situated near the house of the informant. For reasons 

stated above I feel hesitation to believe the evidence of the wife 

of the informant that on the day of occurrence at 6 AM the

                                                                                    Contd...P/10.

accused person came to her husband house for realization of the 

money payable to him from her husband.

19.              There is no dispute that accused person was driver 

of the informant and the woman was the wife of the informant. 

Only evidence of the informant marked as PW1 shows that he 

saw the accused person with his wife Parbin Sultan in foul state. 

PW2 is the sister of the informant who resides near by the house 

of the informant. Her evidence shows that she saw the accused 

person fleeing away by crossing boundary wall of the informant. 

She also saw the informant dragging the accused person and the 

wife dragging the informant. It has been strongly contended by 

the Ld Assistant PP that the evidence of PW1 cannot be rejected 

on the ground that he is solitary eye witness reliance upon the 

decision  made  in  the  Judgment-  Niranjan Das  Vrs  State  of  

Assam  reported  in  “2007(4)  Gauhati  Law  Journal  612”. 

According to the defence, the informant brought this false case 

for depriving the accused person from his payment of salary as 

driver  payable  to  him.  There  is  no  dispute  that  the  alleged 

occurrence is always committed in isolated place and the same 

comes  to  the  notice  of  few  persons  suddenly.  There  is  no 

suggestion from the defence that the informant husband did not 

see  the  occurrence.  The  big  question  is  that  whether  the 

evidence of PW1 i.e. the informant husband can be believed or 
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not. Is it believable that a husband can bring such false case? It 

is evident that the informant husband that the wife at present 

staying  with  her  children  in  her  parents’ house  and  that  the 

informant after the incident contracted another marriage. The

  

   Contd....P/11.

Extract  copy  of  North  Bongaigaon  PP  GDE  No  663  dtd. 

29.01.2009  is  silent  regarding  the  place  where  the  alleged 

occurrence took place. The evidence of the informant marked as 

PW1 is also silent as to where the alleged occurrence took place 

but the fact remains that it took place within house campus of 

the informant. Ext1 is Complaint lodged in the court and Para 6 

of  the  same  reads  as  follows-“6.  That  in  the  morning  on 

29.01.2009 the complainant  caught  the Accused and his  wife 

Parbin  Sultana  Talukdar  red  handed,  when  they  were 

committing sexual intercourse near the well but somehow the 

Accused fled away from the place of occurrence. Immediately 

after the incident, the complainant called in father of his wife 

and villagers, wherein wife of the complainant Parbin Sultana 

Talukdar confessed her guilty before the complainant, her parent 

and the villagers present therein.”

20.                 The evidence of PW1 is silent that on the day of 

occurrence with his father-in-law and villagers a meeting was 

convened  where  his  wife  admitted  the  alleged  occurrence.  It 

appears from Ext1 that after occurrence a meeting was convened 

wherein an agreement was executed by the informant and his 

wife  and there  after  she went  to  her  parents’ house with her 

children.  In  this  regard  evidence  of  PW1 is  silent.  However 

evidence of PW4 and PW6 shows that such meeting was held 
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where the wife of the complainant admitted alleged occurrence. 

Evidence of PW4 shows that after settlement the informant took 

his wife to his house. Both PW1 and PW2 categorically have 

stated that the concerned wife dragged the informant while he 

tried to apprehend the accused person.

                                                                                             Contd...P/12.

21.                 The fact remains that only the informant saw the 

accused person doing sexual inter course with his wife and PW2 

saw the accused person fleeing away from the  PO while  the 

informant was chasing him (the accused person).  The section 

497  of  the  IPC  reads  as  follows-“Whoever  has  sexual 

intercourse with a woman who is and whom he knows or reason 

to believe to be the wife of another man, without the consent or 

connivance of that man, such sexual intercourse not amounting 

to rape, is guilty of the offence adultery and shall be punished 

with imprisonment of either description for a term which may 

extend to five years, or fine, or both. On examination of the wife 

of the informant Musstt  Parbin Sultana it  has become crystal 

clear  that  the  wife  in  question  is  the  legally  wife  of  the 

informant.

22.                   Adultery, from its nature, is a secret act. Direct  

evidence of an act of adultery is extremely difficult. It is very 

rarely indeed that the parties are surprised in the direct act of 

adultery. Direct evidence, even when produced, the court will 

tend to look upon it with disfavour as it is highly improbable 

that  any person can be witness  to  such act,  as  such acts  are 

generally  performed  with  utmost  secrecy.  It  is  strongly 

contended by the Ld. Defence Counsel that the evidence of PW1 

shows that he found his wife Parbin Sultana with the accused 
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person in foul state which does not fall in purview of the section 

497 IPC. Does it (foul state) mean that the accused person was 

found doing sexual intercourse with the wife of the informant? 

It is natural that no husband can narrate such occurrence in the

                                                                                    Contd...P/13.

open court nakedly and vividly. But the circumstance of the case 

shows that  the informant  intended to mean that  he found his 

wife having sexually intercourse by the accused person.

23.             Pre-conduct of the informant plays vital role in 

such case. There is no evidence on record showing that relation 

between  the  informant  and  his  wife  was  tainted  prior  to  the 

occurrence. It has been submitted by the Ld Assistant PP that in 

such  a  case  time  and  place  also  play  important  role.  In  the 

instant case the alleged occurrence took place in the wee hours 

of the morning while the informant was on bed. It cannot be said 

that the informant husband was/is impotent. I find substance in 

the submission.

24.        In State of Punjab Vs. Jagir Singh BaljitSingh AIR 

1973 SC 2407 it was again observed:- 

            “A criminal trial is not like a fairy tale wherein one  

is  free to  give flight  to one’s  imagination and fantasy.  It  

concerns itself with the question as to whether the accused  

arraigned at the trial is guiltyof the crime with which he is  

charged. Crime is an event in real life and is the product of  

an interplay of different human emotions. In arriving at the  
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conclusion of a crime, the court has to judge the evidence  

by  yardstick  of  probabilities,  its  intrinsic  worth  and  the  

animus of the witnesses.  Every case in the final analysis  

would  have  to  depend  upon  its  own facts.  Although  the  

benefit of every reasonable doubt should be given to the

                                                                               Contd...P/14.

accused,  the  court  should  not  at  the  same  time  reject  

evidence which is ex facie trustworthy on grounds which  

are fanciful or in the nature of conjectures.”

25.                  PW2 has deposed in her testimony that she saw 

the accused person to have climbed over the boundary wall. It is 

found that the defence has suggested that PW2 did not see the 

accused person to have climbed over the boundary wall of the 

informant  but  the  same  has  not  been  confirmed  by  the 

concerned IO. It has been argued by the Ld. Defence counsel 

that evidence of PW2 cannot be believed as she is the sister of 

the  informant.  It  has  become  now well  settled  principle  that 

evidence  of  a  person  cannot  be  rejected  on  ground  of 

relationship. But court requires to be more cautious in reliance 

of  relative  witness.  There  are  some  minor  contractions, 

omissions and discrepancies in the evidence on record for which 

in my opinion the prosecution cannot be turned down. Sexual 

intercourse can rarely be proved by direct evidence because of 

protection  to  screen  it  from the  view of  others.  The  fact  of 

adultery has there to be inferred from totality of circumstances. 

Evidence  of  PW1  shows  that  his  wife  was  found  with  the 

accused person in foul state in the wee hours of the morning. 
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Considering  all  aspects  I  find  evidence  of  PW1  and  rest 

prosecution witnesses reliable on material point.

26.                        In the result, I find the accused person guilty 

U/S.497 IPC and accordingly he is convicted.

                                                                                                        
    Contd...P/15.

27.            On the point of sentence, the accused person is 

heard and to that effect his statement is recorded. Considering 

nature  of  offence  and  consequences  arisen  there  from,  the 

benefit  laid  down U/S.360 CrPC is  not  given to  the  accused 

person.  In my considered opinion, he deserves to be punished.

28.          The accused person has prayed for leniency in 

sentencing him.  The accused person has stated before the Court 

that  he  is  a  just  married  youth  and  only  bread-earner  of  his 

family  consisting  of  newly  married  wife  and  widow  aged 

mother. It is evident that due to alleged occurrence the marriage 

life of the informant and the woman in question has been badly 

tainted and disturbed. It is evident that at the time of occurrence 

he was just grown you man.  The accused person was found 

with  the wife  of  the informant  in  one occasion.  For a  single 

objectionable  act,  a  person  cannot  be  condemned  adversely. 

Apart from this the accused person facing trial for long period 

for  which  he  suffered  mentally  and  monetary.  Taking  into 

consideration  of  all  aspects,  I  am  of  the  opinion  that  the  

purpose will serve if the accused person is sentenced with fine.  

Accordingly  the  accused person Sahidul  Rahman is  hereby  

ordered to pay a fine of Rs. 2000/-(Rupees Two thousand) i/d  

SI  for  2  (two)  months.   Let  a  copy  of  this  Judgment  be  
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furnished to the accused person at free of cost.  Accordingly, 

this case is disposed of on contest.

29.            The Judgment is pronounced and delivered in the 

open Court on this 9  th   December, 2013   under my hand and seal 

of this Court.

                                                                                             Contd...P/16

.

                                                                                 (Sri A. U. Ahmed)
           Chief Judicial Magistrate,
                   BONGAIGAON.

                  Dictated & Corrected by me..........

                          (Sri A. U. Ahmed)
                   Chief Judicial Magistrate
                          BONGAIGAON.

-: A  N  N  E X T U R E :-

A. Prosecution examined   :

1. PW1:   Musadat Ali.
2. PW2:   Marjina Begum.
3. PW3:   Dhanjit Das.
4. PW4:   Nasiruddin Ahmed.
5. PW6:   Moinul Hoque.
6. PW7:   Sri Phoren Das.

B. Court examined   :

1. CW1:   Rezzak Hussain.

2. CW1: Musstt. Parbin Sultana.

C. Prosecution Exhibited   :

1. Ext1:   Complaint.
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                                                                                   (A. U. Ahmed)
                          Chief Judicial Magistrate,
                                   BONGAIGAON.

****


