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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE ::::::::::::: BONGAIGAON. 

 

GR CASE No. 439/2008.        

U/S.354 IPC. 

 

                                                     State of Assam 

        -Vs- 

             Sri Dharam Nath Sah. 

                                    

Present:  Sri A.U.Ahmed, AJS 

                 Chief Judicial Magistrate, 

                 Bongaigaon. 

 

Name of the informant: 

                 Sri Jagadish Kanti, 

                 S/o Late Dosai Kanti, 

                 Vill- Dolaigaon (Bakharapara) 

                 PS & Dist-Bongaigaon.                

Advocates appeared: 

                For the Prosecution: Mr. T. Bhowmick, Assistant PP. 

                For the Defence:  Mr. Hareswar Das. 

 

Argument heard on: 12.03.2013. 

Judgment pronounced and delivered on: 25.03.2013. 

 

 

J   U   D   G   M   E  N   T 

 

1.                               This is a case for outraging modesty of 

a minor girl having age of 11 years by a person having age 

of 58 years. 

 

2.                               The prosecution case in brief is that on 

03.08.2008 at 10:30 AM while the daughter of the 

informant Miss Nilam Kumari was alone at his rented 

house, the accused person who is the owner of the said 
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house taking advantage of absence of adult members 

entered into his house and felled her on the bed by 

gagging her with a pillow and also tried to rape her. At that 

time his said daughter after kicking the accused person 

raised shouting. One Arun Boro who was his immediate 

neighbor came to the PO and rescued her. On the same 

day to that effect the informant lodged a written ejahar with 

North Bongaigaon PP and the same was forwarded to the 

Bongaigaon PS for registering a criminal case. On receipt 

of the written ejahar Bongaigaon PS registered a criminal 

case U/Ss.376/511 IPC. On completion of investigation, 

the charge sheet was submitted U/S. 354 IPC against the 

accused person. Hence the prosecution case has come 

up. 

 

3.                                       On completion of appearance of 

the accused person, copy was furnished to him. Having 

very carefully gone through the submission of both sides 

as well as case diary my predecessor found prima-facie 

materials U/S.354 IPC against the accused person and 

accordingly framed charge against him.  The aforesaid 

charge was read over and explained to the accused 

person to which he pleaded not guilty and claimed to be 

tried. 

 

4.                                  During trial, the prosecution has 

examined 6(six) prosecution witnesses. The accused 

person has been examined U/S. 313 CrPC. The defence 

has examined none.   The plea of defence is of total 

denial. 
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5.                          : POINT FOR DETERMINATION :  

                      (a) Whether the accused person assaulted or used 

criminal force to the daughter of the informant Miss Nilam 

Kumari intending to outrage or knowing it to be likely that he 

would thereby outrage her modesty?     

                            

 

6.                           : DECISION AND REASONS THEREOF : 

 

                         I have very carefully gone the argument 

duly advanced by the Ld. Lawyers of both sides as well as 

evidence on record.  At very outset the Lawyer appearing 

on behalf of the accused person has contended that it is a 

got up and concocted case which was brought in order to 

grabbing the property of the accused person who is the 

land lord of the informant. On the other hand, the Ld 

Assistant PP refuting the submission has submitted that 

the prosecution has succeeded in establishing its case 

against the accused person beyond all reasonable doubts. 

Prior to rebutting rival contentions of parties it would be 

appropriate to analyze the evidence on record. 

 

7.                            PW1 is Sri Jagadish Kanti who is the 

informant. He has stated in his testimony that the 

occurrence took place in the year of 2008 at 10 AM while 

he and his wife were out of the house in search of a rented 

house keeping his daughter Nilam therein. He came home 

back at 6 PM and found noisy atmosphere in the house. 

His said daughter informed him that while she after taking 

meal got up on the bed, the accused person entered into 

the house and shut down its door and felled her down on 
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the bed by hugging her and also gagged her with a pillow. 

His daughter also informed him that the accused person 

pulled her wearing Ghagra down and she kicked the 

accused person as a result he fell from the bed and there 

after she raised shouting and on arrival of one Arun 

Basumatary at the PO, the accused person fled away. 

Police came to the PO on receipt of phone call from local 

people. 

 

8.                                 PW2 is Miss Nilam Kumari who is the 

victim of this case. She has stated in her testimony that the 

occurrence took place in the year of 2008 in their rented 

dwelling house while her parents were not available. At 

that time while she was about to go out from the house 

after taking meal the accused person entered into the 

house and shut down its door and felled her down on the 

bed and gagged her with a pillow by one hand and pulled   

her skirt down for removing the same. Then she felled the 

accused person by dashing him from the bed. While she 

started shouting by uttering “Bhaiya, Bhaiya”, the accused 

person fled away by opening its door. Thereafter while 

immediate neighbor tenant Arun Basumatary had come to 

the PO, she told him about the occurrence.  

 

 

9.                                PW3 is Smt. Sita Devi who is the wife 

of informant. She has stated in her testimony that the 

occurrence took place in the year of 2008 at 10 AM while 

she and her husband out of house. She came home back 

at 10-30 AM and found her daughter named Nilam crying 

and Arun Basumatary along with three girls pacifying her. 
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On being asked her daughter informed her that the 

accused person entered into the house and felled her 

down on the bed and gagged her with a pillow by one 

hand and by another hand pulled the skirt down for making 

her undressed. There after her daughter after kicking the 

accused from the bed raised shouting. On hearing 

shouting while the neighbourer Sri Arun Basumatery came 

to the PO, the accused person fled away. On the same 

day in the evening on direction of Sri Arun Basumatary 

while the son of the accused person brought him to the 

PO, local people assaulted him. There after the accused 

person was hand over to the police.    

 

 

10.                    PW4 is Smt. Bharati Kalita who has 

stated in her testimony that the occurrence took place in 

the year of 2008 and on the following day of the 

occurrence neighbouring woman informed her that an old 

man made attempt to rape a girl of 11 years old. 

 

 

11.                  PW5 is Sri Dhrub Lochan Pathak who has 

stated in his testimony that the occurrence took place 

about 5/6 years back. At that time he heard that an old 

man made attempt to rape a girl. 

 

 

12.                   PW6 is the Investigating Officer who has 

stated in his testimony that on 03.08.2008 he was attached 

to North Bongaigaon PP as I/C and on that day he 

received a written ejahar and forwarded the same to 
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Bongaigaon PS for registration of a criminal case. From 

his evidence it appears that on the day of occurrence at 

9:30 PM he visited the PO, recorded the statements of the 

witnesses and drew sketch map of the PO. He got the 

victim medically examined and her statement recorded by 

the magistrate. On completion investigation he submitted 

charge sheet under section 354 of the IPC against the 

accused person. Ext1 is the charge sheet and Ext1(1) is 

his signature. 

 

13.                       In the very beginning it has become 

necessary to make clear whether it is a case under section 

376 of the IPC read with 511 of the IPC. In the instant 

case, the police submitted the charge sheet under section 

354 IPC against the accused person though the case was 

initially registered under section 376 of the IPC read with 

511 of the IPC. Is it a fit case for use of the section 323 of 

the CrPC?  In this regard the observation of our High Court 

made in the Judgment- Sri Bhaiti Lal Versus State of 

Assam reported in “MANU/GH/0482/2009”  has been 

reproduced below:- 

                     “15. Turning to the definition of rape under 

Section 376 IPC in order to commit offence of rape, commission 

of sexual intercourse with the victim woman is necessary and for 

the purpose of attracting the provisions of Section 511 IPC 

attempt to commit an offence as defined under Section 376 IPC 

is necessary. Attempt to commit a crime is distinguishable from 

an intention to commit crime and from preparation made for its 

commission. The accused first intended to commit offence and 

thereafter he made the preparation for committing the offence. 
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                     16. Judged on the aforesaid provisions of law in the 

instant case we find that there are some gap between the 

preparation and attempt to commit the offence in the instant 

case and the prosecution could have filled up that gap to attract 

the provisions of Section 511 of the IPC. 

                        But nonetheless evidence and the materials 

available on record have clearly disclose that the accused by 

applying force on PW3 undressed her thereby vigorously 

outraged her modesty. There are ample evidence against such 

act committed by the accused which is punishable under Section 

354 IPC. In that view of the matter, the conviction and sentence 

imposed upon the accused under Section 376/511 IPC stands 

modified to the offence under Section 354 IPC. The sentence is 

modified to the extent that the accused is sentenced to undergo 

R.I. for 2 years with a fine of Rs. 1,000 in default further R.I. for 

3 months.” 

 

14.                     The evidence on record has clearly 

disclosed that the accused person by applying force on the 

victim marked as PW2 felled her down on the bed and 

pulled her skirt down. In view of the observation made in 

the aforesaid Judgment the alleged acts fall in the purview 

of outraging modesty of the victim. Hence it is held that the 

instant case does not attract section 376 of the IPC read 

with the section 511 of the IPC and the police rightly 

submitted charge sheet under section 354 of the IPC 

against the accused person.  

 

 

15.                        In this case the victim girl Miss Nilam 

Kumari marked as PW2, one Arun Basumatary @ Boro, 

are star witnesses. The prosecution could not examine the 

said Arun as his whereabouts could not be traced out 
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during trial. It has been submitted by the Ld Defence 

counsel that non-examination of the said Arun Boro @ 

Basumatary and some other material witnesses is fatal to 

prosecution.  At present entire prosecution rests on 

evidence of PW2. Can evidence of PW2 be believed? It is 

evident that the accused person is/was the land lord of the 

informant. Sketch Map of the PO shows that the PO house 

is divided into 5 parts and out of them, 4 parts were given 

on rent. In one of the parts, the informant was staying and 

the part immediate adjacent to the PO part was given to 

one Arun Boro on rent. It is found that inmates of the rest 

parts have not been examined. It is evident that at the time 

of occurrence the victim was 11 years old girl and the 

accused person 58 years old person. I find a minor 

contradict in the evidence of PW2 with her statement 

recorded under section 164 CrPC on 5-8-2008. Her 

statement recorded under section 164 CrPC is silent as 

regards coming of Sri Arun Boro to the PO.   There is no 

contradiction in evidence of the victim girl on material 

point. Her evidence clearly shows that finding her in the 

house alone the accused person entered into the house 

and shut down its door and felled her down on the bed and 

pulled her skirt down for making her undressed. Her 

evidence shows that one Arun Basumatary came to the 

PO at first who was the tenant of adjacent part of the part 

of the house where the informant was staying on with his 

family. The case record shows that coercive measures 

have been taken for ensuring attendance of said Arun 

Basumatary. It is true that the said Arun Basumatary is 

most material witness. However due to non-examination of 
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the said Arun Basumatary, the prosecution case cannot 

out rightly be brushed aside. Now entire prosecution case 

rests on the victim girl marked as PW2. PW1 and PW3 are 

parents of the victim. Their evidence has corroborated her 

evidence on material points. 

 

16.                      It has been argued by the Ld Defence 

Counsel that the informant lodged this case falsely as he 

was asked to vacate the PO house where at the time 

occurrence he was staying with his family on rent. 

Admittedly the informant was staying in the PO house with 

his family on rent which belonged to the accused person. 

There is no evidence on record brought by the Defence 

showing that the tenant and landlord relationship between 

the informant and the accused person was tainted 

because of default of payment of monthly rent or any other 

cause. Can a prudent man believe that in such a manner a 

concocted case can be made keeping own daughter at 

stake? Considering all aspects I find no force in the 

aforesaid submission. 

 

17.                   It has been also submitted by the Ld. 

Defence Counsel that adjacent to the PO part of the 

house, there was the part of the PO house where at the 

time of occurrence one Arun Basumatary was staying on 

rent and as such it cannot be believed that under such 

circumstances a man of 58 years old intended to come 

forward for commission of the alleged occurrence. There is 

no dispute that at the time of occurrence, PW1 and PW3 

who are parents of the victim were not in the house. From 
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the statement of Sri Arun Boro @ Basumatary recorded 

under section 161 of the CrPC it appears that at the time 

of occurrence he was in his rented house. It also appears 

from Case Diary that at the time of occurrence prosecution 

witnesses namely Miss Morami Brahma and Miss Manika 

Brahma were tenants of the rest parts of the PO house 

and they were in the house at the time of occurrence. The 

accused person being a landlord is stronger than that of 

his tenant-cum-informant of this case. It is found that all 

measures were made to ensure the attendance of Sri Arun 

Boro, Miss Manika Brahma and Miss Morami Brahma. It 

has been submitted by the Ld.Assistant Public Prosecutor 

that it cannot be ignored that the accused person might 

have made the vital witnesses of this case who were his 

tenants untraced for weakening the prosecution case.  In 

view of discussions made above it cannot be said that the 

accused person under circumstances as depicted above 

did not come forward for commission of the alleged 

occurrence.  

 

18.                      It has been submitted by the Ld. 

Defence Counsel that considering nature of offence and 

distance of the PO from the police station about six hours 

delay in filing ejahar is fatal to the prosecution reliance on 

decision given in the Judgment- Mahtab Singh & amp; 

Anr Vrs State of UP reported in “{2010 (13) SCC (Cri) 

1185}”.  The alleged occurrence of the instant case took 

place at 10-30 AM and the informant came home back at 6 

PM. There after he lodged the written ejahar with North 

Bongaigaon Out Post which is about 700 meters away 
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from the PO. In such a case without permission of real 

guardian FIR is not lodged with police station. It is not 

disputed that the informant who is the real guardian of the 

victim family came home back at 6 PM on the day of 

occurrence. A case cannot go to trash for delay in filing of 

ejahar where evidence is not distorted. However in case of 

in-ordinate delay in filing of ejahar, the court requires to be 

cautious in scrutiny of evidence. I find that the aforesaid 

Judgment is not similar and applicable to the case in my 

hand right now. Hence I find no force in the submission.    

 

19.                     As per section 134 of the Indian 

Evidence Act, no particular number of witnesses shall be 

required for proof of any fact. There is no bar that on the 

basis of evidence of a sole witness, a fact can be said to 

be proved.  It has been strongly contended by the Ld. 

Defence Counsel that PW2 is a child witness and as such 

her testimony cannot be relied upon. Regarding evidence 

of child witness in Md. Zakir Hussain Versus State of 

Assam reported in “ MANU/GH/0107/2011” the Hon’ble 

Gauhati High Court has stated as follows: 

                  “18. The evidence of child witness cannot be rejected 

per se, but the Court, as a rule of prudence, is required to 

evaluate such evidence more carefully and with greater 

circumspection because a child is susceptible to be swayed by 

what others tell him and thus may fall an easy prey to tutoring. If 

the testimony of a child witness is not shaken in cross-

examination and has stood the test of cross- examination and the 

evidence is otherwise without any infirmity, the prosecution can 

claim a conviction on the basis of testimony of such a witness.” 
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20.            In Suryanarayana v. State of Karnataka , 

reported in MANU/SC/0001/2001 : (2001) 9 SCC 129, the 

Supreme Court had stated as follows: 

                   “5. Admittedly, Bhavya (PW 2), who at the time of 

occurrence was about four years of age, is the only solitary 

eyewitness who was rightly not given the oath. The time and 

place of the occurrence and the attending circumstances of the 

case suggest no possibility of there being any other person as an 

eyewitness. The evidence of the child witness cannot be rejected 

per se, but the court, as a rule of prudence, is required to 

consider such evidence with close scrutiny and only on being 

convinced about the quality of the statements and its reliability, 

base conviction by accepting the statement of the child witness. 

The evidence of PW 2 cannot be discarded only on the ground of 

her being of tender age. The fact of PW 2 being a child witness 

would require the court to scrutinize her evidence with care and 

caution. If she is shown to have stood the test of cross-

examination and there is no infirmity in her evidence, the 

prosecution can rightly claim a conviction based upon her 

testimony alone. Corroboration of the testimony of a child 

witness is not a rule but a measure of caution and prudence. 

Some discrepancies in the statement of a child witness cannot be 

made the basis for discarding the testimony. Discrepancies in 

the deposition, if not in material particulars, would lend 

credence to the testimony of a child witness who, under the 

normal circumstances, would like to mix-up what the witness 

saw with what he or she is likely to imagine to have seen. While 

appreciating the evidence of the child witness, the courts are 

required to rule out the possibility of the child being tutored. In 

the absence of any allegation regarding tutoring or using the 

child witness for ulterior purposes of the prosecution, the courts 

have no option but to rely upon the confidence inspiring 

testimony of such witness for the purposes of holding the 

accused guilty or not.” 

 

21.                    I find the evidence of PW2 free from any 

major contradiction. I have also noticed that the defence 
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has failed to make the evidence of PW2 doubtful and 

shaky. Apart from this, the defence has failed impeached 

the creditability of PW2 by the ways inserted in the section 

155 of the Indian Evidence Act. It is also found that 

Evidence of rest PWs has on some material points 

corroborated the evidence of the victim marked as PW2. In 

view of the observations made in the aforesaid Judgments 

clubbed with evidence on record I find no way to discard 

the evidence of the victim marked as PW2 who was 11 

years old at the time of occurrence. The section 3 of the 

Indian Evidence Act clearly shows how a fact is proved. A 

fact is said to be proved when, after considering the 

matters before it, the court either believes it to exist, or 

considers its existence so probable that a prudent man 

ought, under the circumstances of the particular case, to 

act upon the supposition that it exists. 

 

22.                     The evidence of PW3 that coming home 

back she found her daughter crying and three girls 

pacifying her, that on direction of one Arun Basumatary his 

son brought the accused person to the PO in the evening 

and that the people after assaulting the accused person 

handed over him to police are undisputed and unrebutted 

evidence. The said evidence indicates trustworthy of 

evidence of PW2.  

 

23.                    In the result I find the accused person 

guilty U/S.354 IPC and accordingly he is convicted. 

 

24.                    On the point of sentence the accused 

person is heard.  Considering nature of the offence and 
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age of the accused person the benefit laid down U/S.360 

CrPC is not given to him.  In my considered opinion he 

deserves to be punished. 

 

25.                      The accused person has prayed for 

leniency in sentencing him.  The accused person has 

stated before me that he is a patient of Diabetes.  Ld. 

Advocate appearing on behalf of the accused person has 

submitted that a patient of Diabetes requires strict care.  

He has further submitted that the accused person is at 

present 75 years old and a man of 75 years old needs to 

spend his rest life in presence of his nearest relatives.  The 

Ld. Defence Counsel has also submitted that accused 

person has unmarried marriageable daughters. Ld. 

Advocate appearing on behalf of the accused person has 

further submitted that immediate after occurrence the 

accused person was apprehended and assaulted by the 

neighbouring people. It is evident that the accused person 

was assaulted by the people while he was apprehended. 

The alleged act creates a stigma in the mind of the victim 

permanently and as such awarding exemplary punishment 

warrants in such a case.  Seeing the present trend of the 

crimes against the women, the accused person is hereby 

ordered to suffer SI for 6(six) months and to pay a fine 

of Rs.5000/-(Rupees five thousand) i/d S.I for 1(one) 

month for the section 354 IPC. Set off earlier detention 

period. Let the fine money be paid to the victim if 

realized through her father informant. Let a copy of the 

Judgment be supplied to the accused person at free of 

cost. Accordingly, this case is disposed of on contest. 

Let the Judgment be up-loaded in official web-site. 
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26.                   The Judgment is pronounced and 

delivered in the open court on this 25
th

 March, 2013 under 

my hand and seal of this Court. 

                                                       

 

                                                                      (A. U. Ahmed)  

                                                                    Chief Judicial Magistrate, 

                   Bongaigaon. 

 

 

                 Dictated and corrected by me…….                           

  

 

 

                  (Sri A. U. Ahmed)  

          Chief Judicial Magistrate, 

                   BONGAIGAON. 
 

A  P  P  E  N  D  I  X 
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