
                                                                                        

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,::::::: BONGAIGAON 

GR. NO.- 601/2012 

U/S- 354 I.P.C. 

STATE 

-VS.- 

      Sri Pradip Kumar Sarma  …................Accused                                                    

   Present:- 

 Sri B. Sutradhar, A.J.S. 

 Chief Judicial Magistrate,  

 Bongaigaon 

   Appeared:- 

  For the State:      Smt. Rita Choudhury, Addl. P.P. 

 For the accused:  Mr. Talukdar Bidyut Bikash & Mr. Guru Raj Chetri Ld.  

                                    Advocates. 

          Date of evidence: 4-7-15, 1-8-15, 7-11-15 & 27-5-16 

          Date of argument: 17-9-16 

  Date of judgment:  28-9-16  

              J U D G E M E N T 

1.       The brief case of the prosecution is that on 19-10-12 the informant Sri 

Kushal Nath lodged an ejahar before the O/C Bongaigaon PS through I/C 

North Bongaigaon P.P. alleging that he was tenant in the house of Sri 

Dipankar Sarma.  On 18-10-12 at 7.30 P.M. another tenant of his landlord,  

the accused person called his six years old daughter Smt. Tarali Nath into his 

room and committed rape.  On hue and cry his wife went to the place and 

saw the occurrence.  His wife informed the matter to his landlord.  His 

daughter sustain injury on her private parts and she was unable to walk 

properly. 
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Hence the case.  

2.       On receipt of the ejahar O/C Bongaigaonr P.S registered a case vide No. 

368/12 and the matter was duly investigated into.      

3.        On completion of the investigation I/O submitted charge sheet against 

the accused person u/s 376 (F)/511 I.P.C.  In due course, the accused person 

appeared before the court and he was allowed to go on bail.   Copies were 

furnished to the accused, and the case was committed to the court of Hon’ble 

Sessions Judge and subsequently the same was returned holding that the 

offence falls u/s 354 I.P.C.  Accordingly, the particulars of the offence u/s 354 

I.P.C was read over and explained to the accused person and to which he 

pleaded not guilty and claimed to be tried.  During the course of evidence the 

prosecution side examined seven witnesses including the M.O and I/O.    The 

accused person was examined U/S. 313 Cr.P.C.  Defence case is total denial 

and they examined none.  Heard the argument of both sides. 

                        Point for determination is: 

 

4. Whether the accused person assaulted or used criminal force with 

intent to outrage the modesty of Miss Tarali Nath as alleged in the ejahar? 

 

Decision and reasons thereof: 

 

5. The prosecution side examined Sri Kushal Nath as P.W.1, Smt. Bina 

Nath as P.W.2, Miss Tarali Nath  as P.W.3, Sri Abhijit Sarma as P.W.4, Sri 

Dipankar Sarma as P.W.5, Dr. Shalini Bhasin Boruah as P.W.6 and the I/O Sri 

Khargeswar Rabha as P.W.7.  

6. The P.W.1 (Kushal Nath) in his evidence deposed that Tarali Nath is 

his daughter and the occurrence took place on 18-10-12 at 7.30 P.M. On that 

day at 9.30 P.M. while he came to his house he heard from his wife Bina Nath 

that his daughter was reading in his house and then the accused person called 

his daughter to his house.  
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Accused person asked his daughter to sleep on bed and applied body spray on 

her body.  The accused person inserted his finger in the private parts of his 

daughter.  His daughter went out for urine but she was unable to discharge 

urine and for which she was crying.  On hearing her hue and cry his wife 

brought her to his house.  The same was narrated by his daughter to her 

mother and from where he learned the same. He informed the matter to the 

son of his landlord but no importance was given.  On next day he lodged the 

ejahar.  His daughter was medically examined in civil hospital. 

             In cross-examination he deposed that he filed the ejahar as he heard 

about the incident but he had not seen the occurrence.  He has not mentioned 

the name of the person who gathered at the time of occurrence.  The matter 

was not informed to him over telephone.  He denied that due to enmity he 

lodged the case against the accused person.  

7. The P.W.2 (Bina Nath) deposed that Tarali Nath is her daughter and 

at the time of occurrence her age was six years old.  On 18-10-12 at 7.30 

P.M. the occurrence took place.  The accused frequently visited to her house 

and asked about her husband.  The accused person had taken her daughter 

to his house for study.  After one hour she went to the house of the accused 

and saw that the door was closed for which she returned back.  After ½ an 

hour she again went to bring her daughter and saw that the accused and her 

daughter were sitting in the “baranda”.  Her daughter was unable to walk and 

she was unable to discharge urine and such she was sitting in the “baranda”.  

She took her daughter on lap and went to her room.  The accused came 

following her and stand near by the door.  She asked her daughter but she 

was unwilling to say.  Her daughter was looking towards her and crying.  

After repeatedly asking her, her daughter told that accused instructed her not 

to say about the incident.  Later on, her daughter told that accused person 

took her daughter and asked her to sleep on his bed.  The accused open her 

pants and applied body spray on her body.  The accused person inserted his 

finger in her private parts. 
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She got pain and itching on her private parts.  She was unable to discharge 

urine.  The accused person instructed her daughter not to disclose the matter 

to her mother.  When her husband come back to the house, she informed the 

matter to him.  After filing FIR she and her daughter were examined by 

police.  Her daughter was medically examined.  The statements of her 

daughter and herself were recorded before Magistrate. 

              In cross-examination she deposed that she has not seen the 

occurrence. 

8. The P.W.3 (Tarali Nath) deposed that at 7 P.M. she was reading in 

her room and then accused person taken her into his room for study.  Accused 

asked her to sleep on his bed and open her pants.  The accused applied body 

spray on her body.  The accused person also applied body spray on her private 

parts and inserted his finger.  She sustained itching in her private parts.  

Accused asked her not to disclose the matter to her mother.  She went to 

discharge urine but she do unable due to itching.  Her mother went to take her 

back and brought her to her house.  She told the incident to her mother.  She 

was produce before Magistrate and her statement was recorded. 

           In cross-examination she deposed that she has forgotten the date of 

occurrence and she used to go in the house of the accused. 

9. The P.W.4 (Abhijit Sarma) deposed that the occurrence took place 

on a day in the year 2012.  The informant and the accused were tenant in his 

brother’s house.  On the next day morning he saw gathering in his 

compound.  He came to know that accused Pradip Sarma misbehaved with 

Tarali Nath. 

  In cross-examination he deposed that he did not know the time of 

occurrence.    

10. The P.W.5 (Dipankar Sarma) deposed that the occurrence took 

place about 3/4 years back.  He heard that accused Pradip Sarma did some 

bad works with Tarali Nath.  He was absent at the time of occurrence. 
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  In cross-examination he deposed that on the next day of occurrence 

he came to know about the same.  

11.      The P.W.6 M.O. (Shalini Bhasin Boruah) deposed that on 19-10-12 

she was attached with Bongaigaon Civil Hospital and on that day at 2 P.M. she 

examined Miss Tarali Nath aged about six years who came before her with 

history of sexual assault.  On examination she found that the breast and valva 

not develop.  No axillary or public hair growth seen.  No any sign of sexual 

assault or physical assault is seen.  On local examination hymen was present.  

As hymen was present, so vaginal smear taken from outer vaginal skin. Report 

shown no spermatozoa was seen.  Registration number of the report is 

5623/560/12.  X-ray of long bone for age determinate was done.  Report 

shows that the age is between 6 to 10 years.  Registration No. of the reports 

are 39920/12.  Ext. 2 is her report and Ext. 2(1) is her signature. 

  In cross-examination she deposed that X-ray was done by the X-ray 

technician.  X-ray of the reports were submitted with the reports. 

12. The P.W.7 I/O (Khargeswar Rabha) deposed that on 19-10-12 he 

was attached with Bongaigaon P.S. and on that day informant Kushal Nath 

lodged an ejahar.  O/C registered the case and entrusted for investigation of 

the case. On that day he examined the informant and medically examined the 

victim Tarali Nath.  He visited the place of occurrence.  The place of 

occurrence is a room and he prepared sketch map of the place of occurrence.  

Accused was arrested and forwarded to the court.  The victim and her mother 

were produced before court for recording statements u/s 164 Cr.P.C. Medical 

report was collected and on completion of the investigation he submitted 

charge sheet. 

               In cross-examination he deposed that he was entrusted for 

investigation on 19-10-12 and on that day at 12.45 P.M. he visited the place of 

occurrence and recorded the statements of the witnesses.  The place of 

occurrence is the residential room of the accused. 
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13.     Now, on going through the above evidence on record it appears that 

P.W.1 is the informant as well as father of the P.W.3.  P.W.2 is the mother of 

said P.W.3.  P.W.4 and P.W.5 are the independent witnesses and P.W.6 and 

P.W.7 are the M.O and I/O of the case.  The P.W.1 in his evidence stated that 

he came to know from his wife Bina Nath that the accused person of their 

compound had called his daughter to his room and asked her to sleep on his 

bed.  The accused person applied body spray on the private parts of his 

daughter and inserted his finger.  His daughter went out to discharge urine but 

she was unable to discharge urine.  Her mother brought her to her house.  

P.W.2 in her evidence also stated that on 18-10-12 at 7.30 P.M. the accused 

went to his house and asked her about her husband.  The accused person took 

her daughter to his room for study.  After one hour she went to the house of 

the accused and saw that the door was closed.  Again after ½ an hour she 

went to the house and saw that her daughter was sitting in the “baranda” and 

her daughter was unable to walk.  She brought her daughter to his house 

taking her on lap and the accused person also followed her and went to her 

door step.  While asking her daughter she was hesitating and later on, she 

disclosed that the accused person asked her to sleep on his bed, open her 

pants and applied body spray on her private parts and also inserted his finger 

into her private parts.  She sustained pain and she was unable to discharge her 

urine.  

14.  The P.W.3 in her evidence stated that the accused called her to his 

room for study.  She was asked to sleep on his bed and accused person open 

her pants.  The accused applied body spray and inserted his finger into her 

private parts.  She was unable to discharge her urine as she was suffering from 

itching. The said P.W.3 also stated that accused instructed her not to disclose 

the matter to her mother. The P.W.4 only stated that he heard that the 

accused Pradip Sarma misbehaved with Tarali Nath.  P.W.5 also stated that he 

heard that accused Pradip Sarma did some bad works with Tarali Nath.   

15. The P.W.3 who is the victim of the case was aged about 6 years at the 
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time of alleged occurrence and during the course of her evidence, she clearly 

stated that the accused person by opening her pants and applying body spray 

inserted his finger into her private parts.  This part of evidence has been fully 

corroborated by P.W.1 and P.W.2.  P.W.4 and P.W.5 though not stated more 

but it appears from their evidence that they heard about the incident which 

cannot be ignored or unseen. 

16. The Ld. Advocate during the course of argument argued that as per 

medical report there is nothing to hold that the accused committed the alleged 

offence.  The Ld. Advocate also stated that presumption cannot be drawn that 

the accused person committed alleged offence. The Ld. Advocate for the 

prosecution submitted that nobody is going to do such act keeping any witness 

of the occurrence.  The prosecution side vehemently stated that prosecution 

case is proved beyond any doubt and the entire cross-examination has failed to 

discard the prosecution evidence.   The Ld. Addl. P.P. for the State relying on 

the judgment of the Hon’ble Gauhati High Court, 2016 (3) Gauhati Law 

Journal 376, Ranjit Kumar Bhattacharjee -Vs- State of Assam, argued 

that sole testimony of victim is sufficient to convict a person in an offence of 

like nature.  While going through the evidence of Medical Officer, it is seen that 

Miss Tarali Nath was produced before the doctor with history of sexual assault.  

It is also seen that no sign of sexual assault or physical assault was seen by 

doctor.    The said Medical Officer mentioned that no sexual assault was seen 

but the case is very simple nature of only inserting the finger by the accused 

into the private parts of the victim. 

17.     Hence, non-supporting of the medical report as submitted by defence 

counsel cannot be taken into consideration because allegation against the 

accused person was applying body spray and inserting his finger into the 

private parts of the P.W.3.   On the basis of argument and medial report, the 

other evidence on record cannot be thrown out because the defence side in 

their cross-examination of all the witnesses has failed to create any doubt and 

discard the prosecution evidence.   
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The prosecution evidence is intact on this part of allegation of inserting finger 

into the private parts of the victim by the accused person.  The defence side 

has also failed to put any doubt by their cross-examination. 

18.  It also appears that the P.W.1 and P.W.2 have mentioned the date of 

occurrence, time of occurrence and place of occurrence.  The I/O also asserted 

that the place of occurrence is the residential room of the accused person.  It is 

also seen that the accused person and the informant were residing in the 

rented house on the same compound.  It cannot be disbelieved that the 

accused brought the daughter into his room and committed the alleged 

offence.  From all angle, I find no reason to disbelieve the prosecution case.  

The prosecution side has depicted a clear picture in a chain that the accused 

called P.W.3 to his room, allowed her to sleep on his bed, applied body spray 

on her body, open her pants and inserted his finger into the private parts of 

the P.W.3.  Keeping in mind, the entire evidence, argument etc. I am of the 

clear opinion that the prosecution side has succeeded to prove the case beyond 

any reasonable doubt against the accused person u/s 354 I.P.C. for outraging 

modesty of P.W.3.  

19. Accordingly, the accused person Sri Pradip Kumar Sarma is held guilty 

u/s 354 I.P.C. and convicted for the same.   As the man aged about 50 years, 

committed an offence of like of nature, inserting finger to the private parts of a 

6 years old girl, I am not inclined to give him benefit of Section 360 Cr.P.C. or 

any provision of the Probation of Offenders Act.  Heard the accused person on 

the point of sentence.   

20. On considering the entire matter, the accused person is sentence to 

undergo 1(one) year rigorous imprisonment and a fine of Rs. 2000/- i/d for 

further 3 (three) months S.I. u/s 354 I.P.C. The period of detention already 

under gone be set off u/s 428 Cr.P.C. 

21.  If the fine is realized the same be given to the victim girl u/s 357 

Cr.P.C. in due course.  The bail bonds shall remain in force till next six months.  
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22. Furnish a free copy of the Judgment to the accused person u/s 363  

Cr.P.C. 

23. The case is disposed of on contest.            

            Given under my hand and seal of this court on this 28th day of 

September, 2016. 

 

 

                                                      Chief Judicial Magistrate,                                                                                                          

                                                                   Bongaigaon 

                                        

 

 

 

    

 


