
1

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::: BONGAIGAON.

GR CASE NO. 128/2010.
U/S. 7 of the EC Act.

 State of Assam
         --Vs--

               1. Sri Hiranya Medhi.
          2. Sri Babla Kanongo.

3. Md. Rosul Ali.
4. Md. Dilbar Ali.
5. Sri Bipul Ch. Boro.

 
Present:  Sri A. U. Ahmed, AJS.
               Chief Judicial Magistrate,
               Bongaigaon.

Name of the informant:
              Sri Paramananda Borah, SI of Police
               Son of Late Mila Ram Borah
               C/o Bongaigaon PS.

     Dist. Bongaigaon.
Advocates appeared:-
              For the Prosecution: Mr. T. Bhowmik, Asstt. Public Prosecutor.
               For the Defence: Mr. Kamal Chakroborty.

   Mr. Sanjib Choudhury.

Date/s fixed for Argument: 18-12-2013, 27-12-2013.
Date fixed for Judgment: 07-01-2014.

                                              J  U  D  G  M  E  N  T

1.                    The prosecution case in brief is that on 10.03.2010 at  

about  2:00 PM acting  on  secret  information  the  informant  along 

with his  staff  under  leadership of  Addl.  Superintendent  of  Police 

(HQr), Bongaigaon a conducted a search in the SK Oil Depot of one 

Babla  Kanongo and his  associates  at  Madrassi  Patty  BG Colony 

field and managed to seize approximately 1800 liters of SK Oil kept 

in several barrels illegally.  During investigation it was found that 

the accused
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                                                                                             Contd...P/

2.

person carried out an illegal business of SK Oil allotted to the fair 

price shop through the dealers for public distribution.  During search 

a truck having registration No. AS-01/U-3849 was found carrying 

and loading SK Oil and the same was seized.  On the following day 

the  informant  to  that  effect  lodged  a  written  ejahar  with  the 

Bongaigaon PS for registering a criminal case and investigating the 

same. On receipt of the written ejahar, Bongaigaon PS registered a 

criminal case vide Bongaigaon PS case No. 84/2010 U/S. 7 of the 

EC Act and started investigation. On completion of investigation, 

the  charge-sheet  was  submitted  U/S.7  of  the  EC Act  against  the 

accused persons. Hence the prosecution has come up. 

2.                      On completion of their appearance, copy was furnished 

to them. Having very carefully gone through the submission of both 

sides  as  well  as  evidence  on  record  I  find  prima-facie  materials 

U/S.7 of Essential  Commodities Act for violation of provision of 

Assam Trade Article (Licensing & Control) Order,1982 against the 

accused  persons  and  as  such  framed  charge  accordingly  against 

them.  The  aforesaid  charge  was  read  over  and  explained  to  the 

aforesaid  accused  persons  to  which  they  pleaded  not  guilty  and 

claimed to be tried.

3.                      During trial the prosecution has examined only 5(five) 

prosecution  witnesses.  The  accused  persons  have  been  examined 

U/S.313 CrPC. The defence has examined none. Plea of defence is 

of total denial.

4.                    : POINT FOR DETERMINATION :
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              (a)  Whether the accused persons violated provisions of  
the   Assam Trade Articles (Licensing and Control) Order, 

  1982? 

                                                                       Contd...P/
3.

5.                      : DECISION AND REASONS THEREOF :

                  I have very carefully gone through the marathon 

arguments duly advanced by the Ld. Lawyers of both sides as well 

as evidence on record.  Let us see the evidence on record.

6.                     Ext1 is a seizure list by which one truck having 

registration No. AS-01/U-3849 with two barrels of containing SK 

Oil and one motor-cycle having registration No. AS-19/A-4962 was 

seized in presence of Asutosh Gogoi and Bitu Gour. Ext2 is also a 

seizure list by which one three wheeler thela (hand-cart) fitted with 

a  barrel  containing SK Oil  of  approximate  200 liters  was  seized 

from the  possession  of  Dilowar  Ali  in  presence  of  Sunil  Singh, 

Asutosh Gogoi and Bitu Gour.  Ext3 is also a seizure list by which 

six number of barrels containing approximate 1000 liters of SK Oil, 

one plastic barrel containing 400 liters of SK Oil, seven numbers of 

empty barrels, two numbers of plastic barrels, two numbers of half 

portion  of  barrels  and  one  thela  loaded  with  SK  Oil  of 

approximately 200 liters from the possession of one Hiranya Medhi. 

Ext5 is also a seizure list by which a sum of Rs.41,500/- was seized 

from the possession of the accused Rasul Ali in presence of Binod 

Shah and Md. Joynal Abedin.  

7.                     PW2 is Asutosh Gogoi who is one of the seizure 

witnesses of the seizure lists marked as Ext1, 2 & 3 and the entire 

prosecution case lies on the aforesaid exhibits.  PW3 has stated in 

his testimony that the occurrence took place about three years back 

while he was in the club situated near the PO. Coming out from the 
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club he saw police van.  Police entered into house near the club and 

found drums containing SK Oil.  Police seized the said drums.  Ext3 

is the said seizure list and Ext3(3) is his signature.  Ext1 and Ext2 

are also

                                                                                            Contd....P/

4.

seizure lists where he put signatures.  Ext1(2) and Ext2(2) are his 

signatures.  In the cross-examination he has admitted that he could 

not say who was the owner of the house where the drums containing 

SK Oil were found. He has further admitted that he could not say the 

contents of Ext3.  His evidence is totally silent presence of accused 

person in the PO as well as seized truck and motor-cycle.

8.                      PW3 is Sri Binod Ch. Shah who is one of the seizure  

witnesses of Ext5 by which a sum of Rs.41,500/- was seized from 

the  possession  of  the  accused  Rasul  Ali.   He  has  stated  in  his 

testimony that the occurrence took place about two years back.  He 

had come to the police station after the accused person was brought 

there on arrest.  Ext5 is the seizure list and Ext5(1) is his signature. 

In cross-examination he has stated that while he signed Ext5 it was 

blank.  He has further admitted that he could not say as to why the 

accused Rasul Ali was arrested.  His evidence clearly shows that he 

did not visit the PO. 

9.                        PW5 is Sunil Singh who is one of the seizure  

witnesses of the seizure lists marked as Ext2 & Ext3.  He has stated 

that  about  1½ years back one day police took his signature on a 

blank paper.  Ext3 is the said paper and Ext3(4) is his signature. 

PW4 Md. Joynal Abedin who is also one of the seizure witnesses of 

the seizure list marked as Ext5 has stated that about two years back 

while he came to the police station after the accused person Rasul 
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Ali was brought there on arrest police took his signature on a blank 

paper.  Ext5 is the said paper and Ext5(2) is his signature. 

10.        The  prosecution  could  not  examine  the  prosecution 

witnesses namely Saif Ali, Bakul Paswan and Bitu Gour.  PW1 is Sri

                                                                                            Contd....P/

5.

Paramananda Borah who on the day of the occurrence was working 

as Sub-Inspector of Police in Bongaigaon Sadar Thana.  The fact of 

the case remains that in fact vital part of the investigation was done 

by PW1.  The IO of this case only charge-sheeted the case on the 

basis of materials collected by the informant.  He has stated in his 

testimony that  on 10.03.2010 the  Addl.  Superintendent  of Police, 

Bongaigaon Sri S.R Mili came to the Bongaigaon PS and informed 

that from secret information he came to know that accused Babla 

Kanongo and some others unitedly was running a SK Oil Depot near 

the field situated at Madraji Patty illegally.  Thereafter on instruction 

of  the  O/C  he  along  with  Addl.  Superintendent  of  Police, 

Bongaigaon left  for  the  PO.   Coming to  the  PO in  the  southern 

direction of the field he found a truck having registration No. AS-

01/U-3849 standing there  loaded with two barrels  containing SK 

Oil.    He  also  found  near  the  said  truck  a  motor-cycle  bearing 

registration No. AS-19/A-4962.  He seized the aforesaid truck along 

with  the  barrels  containing  SK Oil  and  the  motor-cycle  through 

Ext1.  Ext1(1) is his signature.  He also found one hand-cart loaded 

with a drum containing SK Oil. He seized the said hand-cart along 

with the drum containing SK Oil in presence of witnesses. Ext2 is 

said  seizure  list  and  Ext2(1)  is  his  signature.  He  also  found  six 

numbers of drums containing SK Oil covering with fencing made of 

bamboo and a plastic barrel containing 40 liters of SK Oil. He also 

found 11 numbers of empty barrels, two numbers of plastic empty 

barrels and two numbers of half barrels containing SK Oil.  He also 
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found one drum containing approximate 20 liters of  SK Oil  in a 

hand-cart.  He seized the aforesaid articles from the possession of 

accused Hiranya Medhi in presence of witnesses.  Ext3 is the said 

seizure list.  Ext3(1) is his signature and Ext3(2) is the signature of 

accused Hiranya Medhi.  Thereafter, he lodged the ejahar.  Ext4 is 

the ejahar and Ext4(1) is his signature.

  

      Contd...P/6.

11.                         The informant in a police officer.  The Ext4 itself  

shows that the occurrence took place on 10.03.2010 at 2:00 PM and 

accused person were apprehended at that time.  Ext4 shows that it 

was lodged and registered on 11.03.2010.  There is no explanation 

from the  side  of  the  prosecution  as  to  why  ejahar  could  not  be 

lodged on 10.03.2010.  

12.                        In view of the discussion made above, it has 

become  crystal  clear  that  seizure  witnesses  examined  by  the 

prosecution have not supported the contents of the seizure lists. It 

has  been  strongly  submitted  by  the  Ld.  Advocates  appearing  on 

behalf of the accused persons that non-examination of the Addl. SP, 

Bongaigaon S.R. Mili and the staff is fatal to the prosecution. Ext4 

shows that the informant went to the PO with the Addl. SP (HQr), 

Bongaigaon and staff.  The fact of the case shows that the Addl. SP, 

Bongaigaon and staff who accompanied the informant at the time of 

making search in the PO are vital witnesses.  From the discussion 

made above, it has revealed that the prosecution witnesses relating 

to  the  seizure  lists  examined have  not  supported  the  prosecution 

case.  It is also found that informant being a police officer made one 

day delay in lodging of ejahar.  At least to support the evidence of 

PW1 the prosecution ought to have examined the person raised the 

defence.  In view of the discussion made above, I find substance in 

the aforesaid submission.  There is no evidence on record showing 
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that  where from the seized SK Oil  was brought to the PO. Ext5 

shows that a sum of Rs.41,500/- was seized from the possession of 

the accused Rasul Ali at 5:00 PM on 10.03.2010 in police station. 

PW1 admitted in his cross-examination that he seized Rs.41,500/-

from the possession of the accused Rasul Ali.  Ext3 shows that some 

barrels containing SK Oils and some empty barrels were seized from 

his possession of

                                                                                                              

      Contd...P/7.

accused Hiranya Medhi.  During examination of the accused person 

U/S.313  CrPC  the  accused  Hiranya  Medhi  denied  that  from  his 

possession the articles mentioned in Ext3 were seized.

13.        It has been also submitted by the Ld. Advocates appearing 

on behalf of the accused persons that non-examination of seized SK 

Oils  by  the  expert  is  also  fatal  to  the  prosecution.   There  is  no 

evidence on record showing that the seized SK Oil was in fact SK 

Oil of PDS. I also find force in the aforesaid submission. 

     O  R  D  E  R

14.        In the result, I find that the prosecution has failed to 

prove its case against the accused persons under section 7 of the 

Essential Commodities Act, 1955 beyond all reasonable doubts. 

Hence  on  benefit  of  doubts,  the  accused  persons  are  hereby 

acquitted from the charge brought against them and let them be 

set  at  liberty  forthwith.  The  bail  bonds  shall  stand cancelled 

after six months from the date of passing of this order. Let the 

seized  SK  Oils  be  confiscated  to  the  Govt.  of  Assam  in  due 

course of law. Also, let the seized vehicles be handed over to its 

registered owners and the seized money be given to the accused 

Rasul Ali in due course of law.  Accordingly the case is disposed 

of on contest.
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15.                The Judgment is pronounced and delivered in the 

open Court on this 7  th   January, 2014   under my hand and seal of this 

Court.

                                                                             (Sri A.U. Ahmed)
           Chief Judicial Magistrate,
                   BONGAIGAON.

       Contd...P/8.

                  Dictated & Corrected by me.................,

                                (Sri A. U. Ahmed)
                       Chief Judicial Magistrate
                               BONGAIGAON.

-:  A  N N E X T U R E  :-

A. Prosecution examined   :

1. PW1:   Sri Paramananda Borah.
2. PW2:   Sri Asutosh Gogoi.
3. PW3:   Sri Binod Shah.
4. PW4:   Md. Joynal Abedin.
5. PW6:   Sri Sunil Singh.

B. Prosecution Exhibited   :

1. Ext1:   Seizure list.
2. Ext2, 3 & 5:  Search & Seizure lists.
3. Ext4:   Ejahar.

(Sri A. U. Ahmed)
                                                                              Chief Judicial 
Magistrate
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 BONGAIGAON.

        *******


