
1 
 

THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::::::: BONGAIGAON. 

 

 

GR CASE NO. 365/2013. 

U/Ss. 457/380/511 IPC. 

 

    State of Assam 

                 --Vs-- 

                      Sri Gopal Ch. Sarma. 

      

 

Present:  Sri A.U.Ahmed, AJS 

              Chief Judicial Magistrate, 

              Bongaigaon. 

 

Name of the informant: 

             Md. Jahanuddin Ali, 

             Son of Md. Bacher Ali, 

             Vill- Chowraguri, 

             PS & Dist. Bongaigaon. 

Advocates appeared:- 

             For the Prosecution: Mr. T. Bhowmik, Asstt. Public Prosecutor. 

             For the Defence: Mr. N. I. Siddique. 

 

Argument heard on: 07-10-2013. 

Judgment pronounced & delivered on: 17-10-2013. 

 

                                                                       J U D G M E N T 

 

1.                         The prosecution case in brief is that on 14.05.2013 

at night about 12:30 AM the accused person entered into the room 

of the informant by breaking the window and while the accused 

was about to break the lock of a box kept in the room he 

(informant) saw the same and seeing him the accused fled away 

from the window.  On being made shouting the local people and 

VDP patrolling party apprehended the accused person and handed 

over the police. On 15.05.2013 the informant lodged a written 

ejahar with North Bongaigaon PP to that effect and the same was 
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forwarded to Bongaigaon PS for registering a criminal case. On 

receipt of the written ejahar, Bongaigaon PS registered a criminal 

case under sections 457/380/511 IPC. On completion of 

investigation, the charge sheet was submitted under sections 

457/380/511 IPC against the accused person. Hence the 

prosecution case has come up. 

 

2.                               On completion of his appearance, copy was 

furnished to him.  Having very carefully gone through the 

submission of both sides as well as case dairy I found prima facie 

material under sections 457/511 R/W 380 IPC and as such framed 

charges against him. The aforesaid charges were read over and 

duly explained to the accused person to which he pleaded not 

guilty and claimed to be tried. 

 

3.                                During trial the prosecution has examined as 

many as 4(four) prosecution witnesses. The accused person has 

been examined under section 313 CrPC. The defence has examined 

none. Plea of defence is of total denial. 

 

4.                     : POINT FOR DETERMINATION : 

(a) Whether the accused person committed lurking house 

trespass by night by entering into the building of the 

complainant?  

 

(b) Whether the accused person attempted to commit theft in a 

building of the complainant? 

 

5.                    : DECISION AND REASONS THEREOF : 

                               I have very carefully gone through the 

arguments duly advanced by the Ld Lawyers of both sides as well 

as evidence on record.  Let us see the evidence on record. 
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6.                                PW1 is Jahanuddin Ali, who is the informant of 

this case.  He has stated in his testimony that the occurrence took 

place about six months back on the night at 12.30 O’clock.  At the 

time of occurrence after taking diner he was sleeping and then 

hearing sound of picking of lock he awoke and after getting up he 

saw one person taking money from the box in the house. Seeing 

him the said man fled away.  He also followed the person after 

coming out from the House he shouted hearing his shouting people 

from the all corners came out.  At a time of flawing away the 

person fell in a pond and then he and the people unitedly 

apprehended the person.  That person is the present accused 

person.  Thereafter the accused person was handed over to police 

station. He lodged a written ejahar. Ext1 is the written ejahar and 

Ext1(1) is his signature. 

 

7.                                PW2 is Musstt. Momataz Begum who is the 

wife of the informant. She has stated in her testimony that the 

occurrence took place about 6(six) months back on the night at 12-

30 O’ clock. At that time while she and PW1 were sleeping, they 

heard sound of breaking lock. After getting up, they saw a person 

taking out articles from their box. Seeing them getting up, that 

person came out from the house through window and her husband 

also followed him and shouted. She and other family members 

came out and started shouting. Her husband and people unitedly 

apprehended that person while fell on a pond. The accused person 

is that person. 
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8.                            PW3 is Sri Dhani Ram Sarkar who has stated in 

her testimony that the occurrence took place about six months back 

and at that he and other 4 persons were patrolling in Railway Line. 

At that time hearing shouting from their team, Akbor Ali and Latif 

were sent towards the house of the informant. After minutes he 

also came to the house of the informant and found the accused 

person being detained by people under tie. Akbor and Latif 

informed him that they along the people apprehended the accused 

person while he was fleeing away. He took the accused person to 

the police station in the morning as the people handed over the 

accused person to him. 

 

9.                                      PW4 is Md. Kutub Ali who has stated in his 

testimony that the occurrence took place about six months back on 

the night at 12-30 O’ clock. At that time hearing shouting he came 

out from the house and found the accused person being caught. He 

heard that the accused person had entered into the house of the 

informant and broke lock of his box. The informant and the people 

unitedly apprehended the accused person while seeing the inmates 

of the house he was fleeing.  

 

10.                     There is no evidence on record showing that any 

box was seized by the investigating officer. It has been submitted 

by the Ld. Defence Counsel that non-seizing of any broken part of 

window is fatal to the prosecution case. There is no evidence on 

record showing that anything was taken away.  

 

11.                     PW1 and PW2 have categorically stated that 

they saw the accused person in their dwelling house and him 

coming out from the house through the window. From cross-
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examination of PW1 it appears that at the time of occurrence the 

windows of the house were covered with fencing of bamboo. The 

fencing of bamboo can easily removed and cut. The police did not 

seize any cut fencing made of bamboo.  

 

12.                  457. Lurking house-trespass or house-breaking by 

night in order to commit offence punishable with imprisonment.-- 

Whoever commits lurking house- trespass by night, or house- 

breaking by night in order to the committing of any offence 

punishable with imprisonment, shall be punished with 

imprisonment of either description for a term which may extend to 

five years, and shall also be liable to fine; and, if the offence 

intended to be committed is theft, the term of the imprisonment may 

be extended to fourteen years. 

 

13.           443. Lurking house-trespass : Whoever commits 

house-trespass having taken precautions to conceal such house-

trespass from some person who has a right to exclude or eject the 

trespasser from the building, tent or vessel which is the subject of 

the trespass, is said to commit "lurking house-trespass". 

 

 

14.            445. House breaking : A person is said to commit 

"house-breaking" who commits house-trespass if he effects his 

entrance into the house or any part of it in any of the six ways here 

in after described; or if, being in the house or any part of it for the 

purpose of committing an offence, or, having committed an offence 

therein, he quits the house or any part of it in any of such six ways, 

that is to say:- 
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        First- If he enters or quits through a passage by himself, or by 

any abettor of the house-trespass, in order to the committing of the 

house-trespass. 

        Secondly- If he enters or quits through any passage not 

intended by any person, other than himself or an abettor of the 

offence, for human entrance; or through any passage to which he 

has obtained access by scaling or climbing over any wall or 

building. 

        Thirdly- If lie enters or quits through any passage which he or 

any abettor of the house-trespass has opened, in order to the 

committing of the house-trespass by any means by which that 

passage was not intended by the occupier of the house to be 

opened. 

           Fourthly- If he enters or quits by opening any lock in order 

to the committing of the house-trespass, or in order to the quitting 

of the house after a house-trespass. 

            Fifthly- If he effects his entrance or departure by using 

criminal force or committing an assault or by threatening any 

person with assault. 

            Sixthly- If he enters or quits by any passage which he 

knows to have been fastened against such entrance or departure, 

and to have been unfastened by himself or by an abettor of the 

house-trespass. 

             Explanation- Any out-house or building occupied with a 

house, and between which and such house there is an immediate 

internal communication, is part of the house within the meaning of 

this section. 

 Illustrations 

     (a) A commits house-trespass by making a hole through the 

wall of Z's house, and putting his hand through the aperture. This 

is house-breaking. 

     (b) A commits house-trespass by creeping into a ship at a port-

hole between decks. This is house-breaking. 

     (c) A commits house-trespass by entering Z's house through a 

window. This is House-breaking. 

    (d) A commits house-trespass by entering. Z's house through the 

door, having opened door which was fastened. This is house-

breaking. 
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    (e) A commits house-trespass by entering Z's house through the 

door, having lifted a latch by putting a wire through a hole in the 

door. This is house-breaking. 

    (f) A finds the key of Z's house door, which Z had lost, and 

commits house-trespass by entering Z's house, having opened the 

door with that key. This is house-breaking. 

    (g) Z is standing in his doorway. A force a passage by knocking 

Z down, and commits house-trespass by entering the house. This is 

house-breaking. 

     (h) Z, the door-keeper of Y, is standing in Y's doorway. A 

commits house-trespass by entering the house, having deterred Z 

from opposing him by threatening to beat him. This is house-

breaking. 

 

15.                    Defence version is that at the time of occurrence, 

the accused person was going home from Bongaigaon. To 

substantiate the aforesaid defence version, no evidence has been 

adduced. Apart from this I find also no probability existence of 

aforesaid defence version.  

 

16.                     In the result, I find the accused person guilty 

under sections 457 and 511 read with 380 IPC and accordingly the 

accused person is convicted. 

 

 

17.                     On the point of sentence, the accused person was 

heard and to that effect his statement is recorded. Considering age 

of the accused person and nature of the offence, the benefit laid 

down under section 360 CrPC is not showered to him. In my 

considered opinion he deserves to be punished. 

 

18.                      The accused person has prayed for leniency in 

sentencing him. It is evident that the accused person was 



8 
 

apprehended by the people and kept in tie in the night and 

thereafter in the following morning the accused person was 

brought to North Bongaigaon PS and handed over to police. 

Normally the thief who is apprehended by the general people is 

physically and mentally tortured. It is also evident that nothing was 

taken from the house of the informant. The accused person has 

stated before the court that he is a married person and only bread 

earner of his family.  He has further stated that he has no land 

property. In view of discussion made above I am of the opinion 

that the accused person is deserved to be punished leniently. 

Accordingly the accused person is ordered to suffer SI of 2(two) 

months and fine of Rs. 300/- i/d SI for 15 (fifteen) days for the 

section 457 of the IPC and SI of 1(one) month and fine of Rs. 

100/- i/d SI for 5 (five) days for section 511 read with 380 IPC. 

Set off earlier detention period.  Both the sentence will run 

concurrently. Let a copy of this order be furnished to the accused 

person at free of cost.  Accordingly, this case is disposed of on 

contest.    

19.             The Judgment is pronounced and delivered in the 

open Court on this 17
th

 October, 2013 under my hand and seal of 

this Court. 

 

                                                                                       Sri A. U. Ahmed 

              Chief Judicial Magistrate, 

                     BONGAIGAON. 

 

             Dictated and corrected by me……….                            

 

 

               Sri A. U. Ahmed 

       Chief Judicial Magistrate, 

               BONGAIGAON. 
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  : A  N  N  E  X  T  U  R  E : 

     The Prosecution examined:   

         a) PW1 – Md. Jahanuddin Ali. 

         b) PW2 – Musstt. Momtaz Begum. 

         c)  PW3 – Sri Dhani Ram Sarkar. 

         d) PW4 – Md. Kutub Ali. 

 

The Prosecution exhibited:  

a) Ext1 – Ejahar. 

 

The Defence examined and exhibited: Nil. 

           

 

 

 

                  Sri A. U. Ahmed 

                                                                        Chief Judicial Magistrate 

                  BONGAIGAON. 
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