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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::::: BONGAIGAON.

GR CASE NO. 372/2012.
U/Ss 448/323 IPC.

 State of Assam
         -Vs-

                  Sri Manjit Sarmah.
                                     

Present:  Sri A.U. Ahmed, AJS
              Chief Judicial Magistrate,
              Bongaigaon.

Name of the informant:
             Sri Jatin Sarmah,
              Son of Late Gangadhar Sarmah,
              Vill- Barpara Ward No.3, M.M. Path,
              PS & Dist. Bongaigaon.

Advocates appeared:-
             For the Prosecution: Mr. T. Bhowmik, Asstt. Public Prosecutor.
              For the Defence: Mr. S. K. Sarkar.

Argument heard on: 19-11-2013.
Judgment pronounced & delivered on: 30-11-2013.

                                              J  U  D  G  M  E  N  T

1.                         The prosecution case in brief is that on 26.06.2012 at  

5:00 PM the accused person with a sharp khukuri entered into the 

house of the informant and demanded Rs.20,000/- from him all on a 

false  allegation  that  his  cow  caused  damages  to  the  car  of  the 

accused person. He replied in loud voice. While the accused person 

was about to hit him with a khukuri, he with help of neighbourers 

managed to snatch away the khukuri from his hand and at that time 

he sustained cut injury on his finger. On the same day the informant 

lodged a written ejahar with the Bongaigaon PS for registering a 

criminal case.
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                                                                                           Contd.....P/

2.

On receipt of the written ejahar, Bongaigaon PS registered a criminal 

case vide Bongaigaon PS Case No.229/2012 U/Sss.  448/324 IPC. 

On  completion  of  investigation  the  charge-sheet  was  submitted 

U/Ss.  448/323  IPC  against  the  accused  person.  Hence  the 

prosecution case has come up.

2.                     On completion of appearance of the accused person, 

copy  was  furnished  to  him.  The  particulars  of  the  offence  U/Ss. 

448/323 IPC is duly explained to the accused person to which he 

pleaded not guilty and claimed to be tried.

3.                 During trial the prosecution has examined as many as 

6(six) prosecution witnesses. The accused person has been examined 

under section 313 CrPC. The defence has examined none. Plea of 

defence is of total denial.

4.                       : POINTS FOR DETERMINATION :

(a) Whether the accused person committed house-trespass in the house of the  
informant?

(b)Whether the accused person caused hurt to the informant?

5.                       : DECISION AND REASONS THEREOF :

                   I have very carefully gone through the arguments duly  

advanced by the Ld. Lawyers of both sides as well as evidence on 

record.  Let us see the evidence on record.

6.                    PW1 is Sri Jatin Sarma who is the informant of this case.  

The accused person is the nephew and immediate neighbourer of the 

informant. He has stated in his testimony that the occurrence took
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                                                                                            Contd....P/

3.

place on 26-06-2012 at 5:00 PM while he was playing game with his 

grandson  in  veranda,  the  accused  person  entered  into  his  house 

compound with khukuri. Coming to the veranda the accused person 

was about to hit him with khukuri but the hit could contract him as 

he went away. The accused person chased to assault his daughter 

while  she  came.  While  his  daughter  by  shouting went  inside  the 

house, the accused person also chased her and went inside the house. 

He  also  followed  the  accused  person.  While  the  accused  person 

raised the khukuri to hit  him, he caught hold of the hands of the 

accused person and then his ring finger of the right hand was got cut 

a little. At that his son-in-law hugged the accused person from back 

side.  There  after  the  accused  person  was  tied  with  rope  and  the 

khukuri  he  was  holding  was  taken  away.  On  information  police 

came and seized the khukuri vide Ext2 and Ext2(1) is signature. M-

Ext1 is the seized khukuri. Police got him medically examined. Ext2 

is his ejahar and Ext2(1) is his signature. 

7.                           PW2 is Debojit Goswami who is the son-in-law of 

the informant.  He has stated in his  testimony that  the occurrence 

took place on 26-06-2012 at 5 PM while he was in the house of the 

informant  with  his  wife.  At  the  time  of  occurrence  while  the 

informant was playing game with his son, the accused person with a 

khukuri entered into the house campus of the informant by breaking 

boundary bamboo fencing and tried to cut the informant. There after 

the informant on fear went inside of the house. The accused person 

following  the  informant  went  inside.  While  his  wife  Bibhasmita 

intercepted the accused person, he chased to assault her also. The 

accused person caused injury on the finger of right hand. There after 

he  and  others  apprehended  and  tied  the  accused  person.  On 



4

information police came and went back the accused person and the 

khukuri.

                                                                                            
Contd....P/4.

8.                         PW3 is Smt. Bibhasmita Devi who is the daughter of  

the informant. She has stated in his testimony that on 26-06-2012 at 

5 PM while the informant father was playing game with her son in 

the veranda in her presence, the accused person entered into house 

compound of her father by holding a khukuri in hand by breaking 

boundary fencing and came forward to take on her father. Then her 

father went away there from and the accused person chased her up to 

inside of the house. The accused person hit her father with khukuri. 

Her  father  somehow  hugged  the  accused  person  from  backside. 

Thereafter she, her husband and tenant tied the accused person. On 

information  police  came  and  went  with  the  accused  person  and 

khukuri.

9.                      PW4 is Sri Krishna Kanta Rajbongshi who was the 

tenant of the informant at the time of occurrence she has stated in 

her testimony that at  the time of occurrence she saw the accused 

person entering into the house of the informant with khukuri. There 

after the son of the informant and others tied the accused with a post. 

Police seized the khukuri the accused person was holding vide Ext1 

and Ext1(2) is her signature.

10.                PW5 is Dr. B.C. Roy Pradhani who examined the 

injured person. He has stated in his testimony that on examination of 

the informant he found one lacerated injury on right finger which 

was simple in nature and caused by blunt object. Ext3 is the injury 

report and Ext3(1) is his signature.
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11.                PW6 is Sri Pharen Das who is the Investigating 

Officer.  He has stated in his testimony that coming to the PO he 

found the accused person being tied. He seized a khukuri on being 

produced

                                                                                            Contd....P/

5.

by the informant vide Ext1 and Ext1(4). He drew sketch map of the 

PO and recorded statements of the witnesses and got the informant 

medically examined. On completion of investigation he submitted 

charge sheet under section 448/323 IPC against the accused person. 

Ext4 is the charge sheet and Ext4(1) is signature.

12.                The evidence of the informant-cum-injured person 

itself shows that the accused person directly did not hit him with a 

khukuri. The ejahar marked as Ext2 shows while the khukuri was 

snatched away from the hand of the accused person the informant 

somehow sustained injury. Ext3 shows that the injury in question is 

a  superficial  lacerated injury.  Evidence of PW6 is silent  that  any 

broken boundary fencing was seized. Even though the evidence of 

PW4  is  silent  regarding  breaking  of  boundary  fencing  by  the 

accused persons.

13.                 It has been contended by the Ld. Defence Counsel  

that all non-official witnesses are interested and relative witnesses 

and as such their evidence cannot be said to be free from doubt. He 

has further stated that non-examination of neighbouring persons is 

fatal  to  the  prosecution.  In  this  case  most  vital  witness  is  the 

informant  himself.  There  is  no  evidence  on  record  showing  that 

there is/was any enmity between the family of the informant and the 

family of the accused person. It is evident that the informant is the 
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own paternal uncle of the accused person who is 60 years old. The 

accused  person  is  like  the  son  of  the  informant.  I  find  that  the 

defence has failed to make the evidence of PW1 shaky and belie. 

There  is  corroborative  evidence  showing  that  the  accused person 

entered into the house of the informant with a khukuri.  

                                                                                                               
     

Contd.....P/6.

14.                From Ext2 it appears that the accused person entered 

into the house of informant to realize an amount of Rs. 20, 000/- as 

compensation for the damages caused to his motor vehicle by the 

cow of the informant on a false allegation. Evidence of PW1 is total 

silent that the accused person demanded Rs 20, 000/- from him.

15.                House trespass is defined in the section 442 of the 

IPC which reads as follows-“Whoever commits criminal trespass  

by entering into or remaining in any building, tent or vessel used  

as a human dwelling or any building used as a place for worship,  

or as a place of the custody of property, is said to commit “House-

trespass”. 

16.            It has been submitted by the Ld. Defence Counsel that  

the section 323 is not attracted in the instant case. The section 323 

IPC relates to “voluntarily causing hurt”.  “Voluntarily causing hurt” 

is  defined  under  section  321  IPC  which  reads  as  Follows:- 

“Whoever does any act with the intention of thereby causing hurt  

to any person, or with the knowledge that he is likely thereby to  

cause  hurt  to  any  person,  and  does  thereby  cause  hurt  to  any  

person, is said “voluntarily to cause hurt”.   Considering nature of 

the  case,  the  act  of  the  accused  person  can  be  said  “Voluntarily 
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causing hurt” what hurt the injured person sustained. Hence, I find 

no force in the aforesaid submission.

   O  R  D  E  R

17.          In  the  result,  I  find  the  accused  person  guilty 

U/Ss.448/323 IPC and accordingly he is convicted.

                                                                                            
Contd....P/7.

18.                On the point of sentence, accused person is heard. It 

has been submitted by the Ld. Advocate appearing on behalf of the 

accused person that it is a case between uncle and nephew and they 

are neighbourers and as such the accused person is entitled to get the 

benefit  laid  down  U/S.360  CrPC.   In  this  regard,  Ld.  Asstt.  PP 

instead of opposing the aforesaid submission has conceded the same. 

There is no evidence on record showing that accused person was 

previously  convicted  by  the  Court  of  law.  Hence,  instead  of  

sentencing him at once to any punishment, the accused person is  

ordered to be release on his entering into a bond of Rs. 5000/-

(Rupees  Five  thousand)  for  2(two)  years  to  appear  and receive  

sentence when called upon during such period. He is also directed  

to keep the peace and be of good behavior in the mean time. Let a  

copy of this Judgment be furnished to the accused person at free  

of cost. Also, a copy of this Judgment be sent to the District Social  

Welfare Officer, Bongaigaon and O/C, Bongaigaon PS for keeping  

vigilance on the accused. Inform them accordingly.  Accordingly  

this case is disposed of on contest.

19.                    The Judgment is pronounced and delivered in the  

open Court on this 30  th   November, 2013   under my hand and seal of 

this Court



8

                                                                                            Sri A. U. Ahmed
           Chief Judicial Magistrate,
                  BONGAIGAON.

             Dictated and Corrected by me……….                         

               Sri A. U. Ahmed
       Chief Judicial Magistrate,
               BONGAIGAON.

       Contd....P/8.

  : A  N  N  E  X  T  U  R  E :

     The Prosecution examined:  

         a) PW1 – Sri Jatin Sarma.
         b) PW2 – Sri Debojit Goswami.
         c)  PW3 – Smt. Bibhasmita Devi.
         d) PW4 – Sri Krishna Kanta Rajbonshi.
         e)  PW5 – Dr. B. C. Roy Pradhani (MO).
         f)  PW6 – Sri Phoren Das (IO).
       

The Prosecution exhibited: 
a) Ext1 – Seizure list.
b) Ext2 – Ejahar.
c) Ext3 – Injury report.
d) Ext4 – Charge-sheet.

The Defence examined and exhibited: Nil.

          

           Sri A. U. Ahmed
                                                                           Chief Judicial Magistrate

          BONGAIGAON.

       *******
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