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 IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE :::::: BONGAIGAON.
  

GR CASE No. 515/2008.       

U/Ss.365/387 IPC.
                                                       State of Assam

         -Vs-
  Louis Borgoyary and other.

                               
Present:    Sri A.U. Ahmed, AJS
                 Chief Judicial Magistrate,
                 Bongaigaon.

Name of the informant:
                 Sri Pradip Ray,
                 S/o Late Niranjan Ray,
                 Vill- Netaji Nagar, Paulpara.
                 PS & Dist-Bongaigaon.
The Accused person facing trial:-
                 Louis Borgoayary.       

Advocates appeared:
                For the Prosecution: Mr. T. Bhowmick, Assistant PP.
                For the Defence: Mr. Tapan Das, Mr. Manik Kalita.

Date/s fixed for Argument: 18.05.2013, 21.05.2013, 23.05.2013, 27.05.2013.
Date fixed fort Judgment: 31.05.2013.

J   U   D   G   M   E  N   T

1.                     The prosecution case in brief is that on 08.09.2008 

the informant lodged a written ejahar with the Bongaigaon PS 

stating inter-alia that on 06.09.2008 at 8:45 AM while his son 

Deep Narayan Roy who was a student of Higher Secondary 2nd 

Year was in the house received a phone call and thereafter his 

son went out informing his wife that he would return within a
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few minutes.  Since then his son became traceless.  Thereafter 

they  came  to  know  that  the  accused  persons  namely  Louis 

Borgoyary  and Franchise  Basumatary  had kidnapped his  son 

from Paulpara Bazaar on 06.09.2008 at about 9:00 AM.  His 

son was kept confined in the jungle.  The accused persons over 

telephone demanded Rs.50,00,000/- from him for release of his 

son.  On receipt of the written ejahar, Bongaigaon PS registered 

a  criminal  case  under  sections  365/387/34  IPC  and  started 

investigation. On completion investigation the charge sheet was 

submitted against the accused persons namely Louis Borgoyary 

and  Franchise  Basumatary  under  sections  365/387/34  IPC 

showing  the  accused  person  Franchise  Basumatary  as 

absconder. Hence the prosecution case has come up.

2.                    The accused person Franchise Basumatary has been 

declared as an absconder after exhausting the procedures and 

the  case  was  filed  against  him  till  his  arrest.  Hence,  trial 

proceeded  against  the  remaining  accused  person  Louis 

Borgoyary  only.   On  completion  of  the  appearance  of  the 

accused person Louis Borgoyary, copy was furnished to him. 

Having very carefully through the submissions of both sides as 

well as case diary I found prima-facie materials under sections 

365/387 IPC against  the  accused person and as  such framed 

charge  accordingly  against  him.  The  aforesaid  charges  were 

read  over  and  explained  to  the  accused  person  to  which  he 

pleaded not guilty and claimed to be tried. 

3.                    During trial, the prosecution has examined as many
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as  6(six)  prosecution  witnesses  in  support  of  his  case.  The 

accused  person has  been examined under  section 313 CrPC. 

The defence has examined none. The plea of defence is of total 

denial.

4.                      : POINTS FOR DETERMINATION :

(a) Whether the accused person kidnapped the son of the informant  
Deep Narayan Roy with intention to cause him to be secretly and  
wrongfully confined?

(b) Whether the accused person put the son of the informant in fear  
of  death  or  of  grievous  hurt  in  order  to  commit  extortion  of  
Rs.,50,00,000/-? 

5.                   :   DECISION AND REASONS THEREOF   :

              I  have very  carefully  gone through threadbare 

marathon arguments duly advanced by the Ld. Lawyers of the 

both  sides.   In  the  very  beginning,  Ld.  Advocate  Mr.  B. 

Chaudhury  appearing  on  behalf  of  the  accused  person  has 

argued that the prosecution has totally failed to prove its case 

strongly contended that the prosecution has miserably failed to 

prove its case beyond all reasonable doubts against the accused 

person.  He  has  further  argued  that  it  is  a  case  of  fake 

kidnapping.   On  the  other  hand,  controverting  the  aforesaid 

submission Ld. Assistant PP Mr. T. Bhowmik has submitted that 

the  prosecution  in  plain  way  comfortably  has  succeeded  in 

establishing  its  case  against  the  accused  person  beyond  all 

reasonable doubts.   Before rebutting the rival submissions of 

the parties, it would be appropriate to meticulously scrutinize 

the  evidence  on  record.   Hence,  I  like  to  move  on  to  the 

evidence on record. 
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6.                         In this case, the victim Deep Narayan Roy who 

is marked as PW5 is the star witness and entire prosecution case 

rests upon his evidence.  Ext1 is the FIR which shows that on 

06.09.2008 about 9:00 AM, the victim Deep Narayan Roy went 

missing and he came back home after one month.

7.                        PW1 is Pradip Roy who is the informant and 

father of the victim Deep Narayan Roy.  He has stated in his 

testimony  that  on  06.09.2008  at  12:00  Noon while  he  came 

home back on being asked whereabouts  of  his  son,  his  wife 

informed him that his son had come out from the house on a 

call by his friend. His wife also informed him that his victim 

son had informed that he was in the meeting of college and after 

half an hour he would come back. Thereafter, he rang his son 

but he failed to make connection with him as the mobile set of 

his son remained switched off. Thereafter, he made search about 

his son in the houses of his son’s friend and then he came to 

know that the accused persons took his son in a motor-cycle 

towards the Kishan Bazaar.  Thereafter, he came to Thana and 

informed the Thana about the occurrence.  After one month his 

son came to his house back.  On being asked his son informed 

him that  the accused person took him towards Highway and 

going there he found one motor car was standing and he was 

forcibly   got  into  there  and thereafter  he  was  taken towards 

Baghmara.  His son also informed him that the accused person 

kept  him in the jungle and keeping there  one month he was 

taken to near Highway by covering his eyes and left there. After 

two days of the occurrence someone over telephone
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informed him that on payment of 50, 00,000/- his son would be 

released.  He paid no money to anybody for recovering of his 

son.  After getting the aforesaid phone call he lodged a written 

ejahar.  Ext1 is his ejahar and Ext1(1) is his signature.

8.                            PW2 is Smt. Dipika Ray who is the mother of 

the victim and wife of PW1.  She has stated in her testimony 

that the occurrence took place on 06.09.2008 at 8:30 AM.  At 

that  time  while  he  was  taking  tea  a  phone  call  came  and 

thereafter her son came out from the house.  After few minutes 

from coming out from the house,  her son informed her over 

telephone that there was a meeting in the college and he would 

come home back after completion of meeting. At that time one 

friend of  her  son named Litan  Paul  came to  their  house  for 

meeting with her son and from the said Liton Paul she came to 

know that  there was no meeting in the college.   During that 

time her husband came home back and she narrated the matter 

to him.  Thereafter, they started making search of her son. In the 

evening the matter was informed to the police.  Police came in 

the night and interrogated her.  After two days of the occurrence 

one phone call came to their land phone which she attended. 

Through the said telephonic call she was informed that her son 

would be sent back on payment of Rs.50,00,000/-.  Then, she 

informed that they could not afford such amount.  At that time 

that very man allowed her son to talk with her over telephone 

for a few time.  In this way every day in day time 2/3 times over 

telephonic talk between them took place for 5/6 days.  The said
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person talked with her in broken Assamese.  After 26/27 days of 

the occurrence her son was left near the Anukul Mandir situated 

at Bijni and there from their known person took him to their 

house.  Coming to their house her son informed that the accused 

person took him from his house on phone and took him in a 

motor-cycle towards Kishan Bazaar and therefrom handed over 

to someone.  The said person to whom he was handed over kept 

him in a jungle.

9.                          PW3 is Sri Litan Paul who has stated in his  

testimony that the occurrence took place about four years back 

at 10:00 AM.  One day before the occurrence Deep Narayan 

Ray (PW5) took him in Paul Bazaar on call and while he and 

Deep were talking,  the accused person facing trial  came and 

talked with Deep.  While he was departing,  he heard that  the 

accused person said that he would meet the victim next day. On 

the following day i.e.  the  day of the occurrence at  2:00 PM 

father of Deep came to their house and informed him that Deep 

remained untraced.  Thereafter he and father of the Deep came 

out in search of Deep.  On that day at 3:30 PM they reached the 

rented dwelling house of the accused person facing trial.  But 

they found him there not available.  One women staying there 

informed that the accused person facing trial Louis Borgoyary 

was not available in the house.  

10.                  PW4 is Sri Subrata Saha who has stated in his 

testimony that the occurrence took place about four years back
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at 9:00 AM while he was going for work and then he saw Deep 

Narayan in a motor-cycle going towards Kishan Bazaar.   On 

that day while he came home back in the evening came to know 

that the Deep Narayan was not found and then he informed the 

police.  He  told  the  police  and  father  of  the  Deep  about  the 

occurrence. 

11.                     PW5 is Sri Deep Narayan Roy @ Deep Jyoti Roy 

who is the victim of this case. He has stated in his testimony 

that on 05.09.2008 accused Louis Borgoyary informed him over 

telephone that he would come near his house at 5:00 PM and I 

was asked to meet him for discussing his admission matter.  On 

that day at 8:00 PM while the accused Louis Borgayary came 

near their house at 8:00 Pm he met him.  Then he informed the 

said accused regarding the admission fees in writing.  On the 

following day at 8:30 AM the accused persons came in front of 

their  house  by  motor-cycle  and  called  him  over  telephone. 

Thereafter,  coming out from the house he found the accused 

person and thereafter they went towards Kishan Bazaar in said 

motor-cycle through the highway.  Advancing a bit  he found 

one white colour Indica car standing there and then the accused 

persons asked him to get into the car.  After getting into the car 

he found two boys there.  He was taking to the house of the 

accused Louis Borgoyary for bringing admission documents. As 

soon  as  he  sat  in  the  Indica  car,  two  boys  sitting  there  by 

pointing pistols towards him informed him that he was
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kidnapped  and asked not  to  make  shouting failing  which  he 

would be killed.  After completion of two hours journey he was 

got  down  from  the  car  and  thereafter  the  car  was  left. 

Thereafter, he was taken to another side of bank of the river by 

a boat and therefrom his eyes he was taken to somewhere in a 

bike.  After completion of 2/3 hours journey his, the covering 

his was lifted and he was given food.  After taking food again 

his  eyes  were  covered  and  he  was  taken  to  somewhere  by 

bright.  His bike was accompanied by other three numbers of 

bikes and he was escorted by eight persons.  After going a bit he 

was got down from the bike and then he came to know that he 

is in the jungle and there were 10 persons standing with arms. 

He was kept there for one month.  After one month on night at 8 

O’clock  eight  boys  covering  his  eyes  with  clothes  took  him 

from the jungle on foot to the road and therefrom he was taken 

to  Alipurduar  Railway  Station  in  an  Omni  Van.   Thereafter 

giving him a railway ticket the boys fled away.  Thereafter he 

got down in Barpeta Road.  He met his parents at Barpeta Road 

and told them about the occurrence.

12.        PW6  is  Sri  Rustom  Raj  Brahma  who  is  the 

Investigating Officer of this case. He has stated in his testimony 

that on 06.09.2008 he was working as I/C, North Bongaigaon 

PP and on that day the informant in writing informed him that 

his son Deep Jyoti Ray @ Deep aged about 17 years at 9:45 

AM came out from the house saying that he would attend a

                                                                                   Contd...P/9.



Page 9 of 22

meeting with his one friend but till evening he not came home 

back.  Thereafter, he recording the same in GD Entry started 

investigation.  He came to PO and recorded the statement of the 

witnesses found available there.  During investigation he came 

to know that on that day the son of the informant Deep went 

with accused Louis Borgayary.  Thereafter, he went to the house 

of  the Louis  Borgayary and on 08.09.2008 and after  making 

enquiry  there  he  came  to  know  that  the  accused  Louis 

Borgayary and Franchis Basumatary took away the son of the 

informant Deep.  He picked up three persons from the village of 

the accused Louis Borgoyary for grilling them.  On 08.09.2008 

the informant filed a written ejahar stating the accused person 

kidnapped his son and demanding 

13.                Upon perusal of case diary it appears that it is 

found  that  the  investigating  officer  started  investigation  by 

recording  GD  Entry  No  125  dtd.06.09.2008  at  7  PM  on 

06.09.20008.  From  the  said  GD  Entry  it  appears  that  the 

informant in writing informed him that on 06.09.2008 at 9 Am 

his son Deep Jyoti Ray @ Deep came out from the house on a 

call  given  to  his  mobile  phone  no.  9707338443  saying  his 

mother that he had to attend a meeting and after due search, 

where about of his son could not be traced out. The evidence of 

the  informant  marked  as  PW1  is  silent  that  on  the  day  of 

occurrence  of  son  of  the  informant  he  informed  the 

investigating  about  the  occurrence.  Ext1  is  the  ejahar  which 

shows that it was lodged on 08.09.2008 with Bongaigaon Police
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Station and on receipt of the same on the same day a criminal 

case Vide Bongaigaon PS Case No. 367/2008 under sections 

365/387 IPC was registered and the investigating officer was 

asked to investigate the case. On 06.09.2008 the investigating 

officer was working in North Bongaigaon PP as I/C. From the 

evidence  of  PW1,  it  appears  that  he  lodged  Ext1  with 

Bongaigaon PS after 2 days. It is doubtful that on 06.09.2008 

the informant marked PW1 informed the matter of his son being 

untraced  in  writing  to  the  investigating  officer.  It  has  been 

submitted by the Ld. Lawyer appearing on behalf of the accused 

person  that  suppression  of  the  information  given  by  the 

informant  on  06.09.2008  to  the  investigation  is  fatal  to  the 

prosecution. On 06.09.2008 the matter of disappearance of the 

son  of  the  informant  was  just  in  bud.  Whatever  information 

given  on  06.09.2008  to  the  investigating  officer  by  the 

informant  was  recorded  in  the  GD  Entry  No.  125  dated 

06.09.2008 and an extract copy of the same is available with 

C/D. It is established principle that a criminal case cannot set 

aside  on  some  minors  irregularities  committed  either  by  the 

investigating agency or the prosecuting agency. In such a case 

after  making  preliminary  enquiry  by  the  informant  side,  a 

written ejahar is lodged. Similarly in the instant case necessary 

steps were followed. 2/3 days delay in filing of FIR in such a 

case does not make the prosecution case shaky. Considering all 

aspects I find no force in the aforesaid submission.

14.                  It has been urged by the Ld. Lawyers appearing
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 on behalf of the accused person facing trial that the story of  

kidnap of the son of the informant is a concocted story as there 

are different stories in respect of recovery of the victim.   The 

evidence of victim of this case marked as PW5 shows that after 

one month from the date  of  kidnapping him one night  at  8  

O’clock he was taken to road by eight boys covering his eyes 

with  a  cloth  on  foot  and  therefrom  he  was  taken  to  near  

Alipurduar Railway junction in an Omni Van.  Therefrom he  

was got into a train with a railway ticket and thereafter the boys 

left  and he got down from the train on Barpeta Road.  The  

evidence of Dipika Ray marked as PW2 who is the mother of 

the victim shows that after 26/27 days from the occurrence her 

victim son was  left  in  Anukul  Mandir  situated at  Bijni  and  

therefrom one  known person  took  her  son  to  their  house.   

Evidence of PW1 shows that after one month of the occurrence 

his victim son was taken from jungle to highway covering his 

eyes and left there.  The case diary shows that statements of  

PW1 & 2 were recorded U/S.161 CrPC prior to the recovery of 

the victim.   In such a case it is observed that after recovery of 

the victim, desire of the parents for getting the culprit punished 

by the Court of law is changed considering future security of  

the victim.  The aforesaid discrepancies  are  not  on materials  

points.   It is evident that there is no participation made by the 

accused facing trial in the episode of making the victim free.  

Apart from this the observation made in this regard by the Apex 

Court in the  Judgment- Shayamal Ghosh Vrs State of West  

Bengal  reported  in“MANU/SC/0544/2012” is  reproduced  

below:-
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                       “From the above discussion, it precipitates that the 

discrepancies or the omissions have to be material ones and 

then alone, they may amount to contradiction of some serious 

consequence.  Every  omission  cannot  take  the  place  of  a 

contradiction  in  law  and  therefore,  be  the  foundation  for 

doubting  the  case  of  the  prosecution.  Minor  contradictions, 

inconsistencies or embellishments of trivial  nature which do 

not affect the core of the prosecution case should not be taken 

to  be  a  ground  to  reject  the  prosecution  evidence  in  its 

entirety.  It  is  only  when  such  omissions  amount  to  a 

contradiction creating a serious doubt about the truthfulness 

or  creditworthiness of  the witness and other witnesses also 

make  material  improvements  or  contradictions  before  the 

court in order to render the evidence unacceptable, that the 

courts  may  not  be  in  a  position  to  safely  rely  upon  such 

evidence.  Serious  contradictions  and  omissions  which 

materially  affect  the  case  of  the  prosecution  have  to  be 

understood  in  clear  contra-distinction  to  mere  marginal 

variations in the statement of the witnesses. The prior may 

have  effect  in  law  upon  the  evidentiary  value  of  the 

prosecution  case;  however,  the  latter  would  not  adversely 

affect  the  case  of  the  prosecution.  Another  settled  rule  of 

appreciation of evidence as already indicated is that the court 

should  not  draw  any  conclusion  by  picking  up  an  isolated 

portion from the testimony of a witness without adverting to 

the statement as a whole. Sometimes it may be feasible that 

admission of a fact or circumstance by the witness is only to 

clarify  his  statement  or  what  has  been  placed  on  record. 

Where it is a genuine attempt on the part of a witness to bring 

correct facts by clarification on record, such statement must 

be  seen  in  a  different  light  to  a  situation  where  the 

contradiction is of such a nature that it impairs his evidence in 

its entirety.”
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        In  view  of  discussions  made  above  and  aforesaid 

observation I find no force in the submissions. 

15.     In  this  case,  PW5 is  the  most  vital  and  materials 

witness.   From his evidence it has become crystal clear that in 

the day of occurrence at about 9:00 AM the accused persons 

Louis Borgoyary and Franchise Basumatary came in front of 

their house in a bike.  Thereafter on telephonic call they took 

out him from the house and after coming out from the house he 

met them. There after he was taken towards Kishan Bazaar in 

motor-cycle.  PW3 is Litan Paul who is one of the friends of the 

victim Deep Narayan Ray from whose evidence it appears that 

on  the  previous  night  of  the  occurrence  the  accused  Louis 

Borgoyary told the victim that he would come in the morning of 

the day of the occurrence.  The evidence of  PW4 shows that 

about 9:00 AM on the day of the occurrence he saw the victim 

in a bike which was going towards Kishan Bazaar. In the cross-

examination  PW4  has  stated  that  he  did  not  recognize  the 

person who drove it.  His  cross-examination itself  shows that 

other than the victim someone in the bike who drove it.   The 

evidence  of  PW3 & 4  have  supported  and  corroborated  the 

evidence of PW5 to the extent that he was taking in bike to 

Kishan Bazar by the accused person.  Their evidence also has 

succeeded in getting the accused Louis Borgoyary connected in 

taking  the  victim  person  from  the  house  of  the  informant 

towards Kishan Bazaar.   

                                                                                 Contd...P/14.



Page 14 of 22

16.            In a criminal case, inference can be taken from the 

subsequent  conduct  of  the  parties.   The  section  8  of  the 

Evidence reads as follows-“8. Motive, preparation and previous 

or subsequent conduct:- 

Any fact is relevant which shows or constitutes a motive or 

preparation for any fact in issue or relevant fact.

The conduct of any party, or of any agent to any party, to any 

suit or proceeding, in reference to such suit or proceeding, or 

in reference to any fact in issue therein or relevant thereto, 

and the conduct of any person an offence against whom is 

subject  of  any  proceeding,  is  relevant,  if  such  conduct 

influences or is influenced by any fact ins issue or relevant 

fact, and whether it was previous or subsequent thereto.

Explanation 1-  The work "conduct" in this section does not 

include statements, unless those statements accompany and 

explain acts other than statements, but this explanation is not 

to affect the relevancy of statements under any other section 

of this Act.

Explanation 2- When the conduct of any person is relevant, 

any statement made to him or in his presence and hearing, 

which affects such conduct, is relevant.”

             In the instant case, charge-sheet has been submitted 

against  the  accused  person  showing  the  accused  Franchise 

Basumatary  absconder.   The  accused  Louis  Borgoyary  was 

arrested on 04.05.2009 whereas the occurrence took place on 

06.09.2008.   From  the  evidence  of  Investigation  Officer,  it 

appears that on 08.09.2008 he went to the house of the accused 

Louis Borgoyary and during investigation he came to know the
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son of the informant  was kidnapped by the accused persons. 

The evidence of PW3 shows that on the day of occurrence at 

3:30 PM he and father of the victim came to the rented house 

and  they  did  not  find  the  accused  person  facing  trial  there 

available. In view of the Section 8 of the Evidence Act and the 

discussion mad above it can be inferred that the accused was 

involved in kidnapping son of the informant.

17.             In this case entire prosecution case rests on the 

evidence of PW5.  It  has been submitted by the Ld. Lawyer 

appearing  on  behalf  of  the  accused  person  that  the  story  of 

kidnap of the son of informant is a fake one and criminal trial is 

not a like a fairy tale wherein one is free to give flight to one’s 

imagination and phantasy.  In support of his submission he has 

drawn my attention to the observation made by Apex Court in 

the  Judgment  State  of  Punjab-Vs-Jagir  Singh,  Baljit  Singh  

reported in AIR 1973 SC 2407 which reads as follows:- “25. A 

criminal trial is not like a fairy tale wherein one in free to give 

flight to one's imagination and phantasy. It concerns itself with 

the question as to whether the accused arraigned at the trial is 

guilty of the crime with which he is charged. Crime is an event 

in real life and is the product of interplay of different human 

emotions. In arriving at the conclusion about the guilt  of the 

accused charged with the commission of a crime, the court has 

to  judge  the  evidence  by  the  yardstick  of  probabilities,  its 

intrinsic worth and the animus of witnesses. Every case in the

                                                                                 Contd...P/16.



Page 16 of 22

final  analysis  would  have  to  depend  upon  its  own  facts. 

Although the benefit of every reasonable doubt should be given 

to the accused, the courts should not at  the same time reject 

evidence which is ex facie trustworthy on grounds which are 

fanciful or in the nature of conjectures.” He has also drawn my 

attention to the Judgment Rakesh Debnath-Vs-State of Tripura  

reported  in  2011  STPL (EL-Crim)  34453  GAU.  From the 

Judgment  of  Rakesh Debnath-Vs-State  of  Tripura,  it  appears 

that in such a case victim is considered to be a vital and star 

witness.   I find no way to disbelieve the evidence of victim 

marked  as  PW5.   Entire  evidence  of  victim  is  found  to  be 

natural and free from any doubt which transpires the confidence 

of the Court.  In the said Judgment, the decision was taken on 

the  basis  of  evidence  of  victim  witness.   In  view  of  the 

discussion  made  above,  I  find  no  force  in  the  aforesaid 

submission.

18.             It has been submitted by the Ld. Defence Counsel 

that there is no corroborative evidence on record and as such the 

prosecution case cannot be relied upon. In reply the Ld. reply 

the Ld. Assistant PP has submitted that a trustworthy evidence 

free from contractions does not need to be corroborated reliance 

on  the  case  law-Tarun  Bora  @ Alok  Hazarika-Vrs-State  of  

Assam  reported  in  “MANU/SC/0675/  2002”.  It  has  been 

observed  in  the  afore  said  Judgment  that  rarely,  one  comes 

across any corroborative evidence in such
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type of offence and this  would be no ground to throw away 

otherwise  trust-worthy  evidence  of  prosecution  witnesses.  It 

cannot be said that there is no corroboration in the instant case 

but a sort of corroboration is there. Apart from most of material 

evidence of PW5 is remained impeached. Even though some 

material evidence of PW1 and PW2 are remained unimpeached 

and unrebutted.  How a fact is proved is defined in the section 3 

of the Indian Evidence Act which reads as follows.  “A fact is 

said to be proved when, after considering the matters before 

it,  the  Court  either  believes  it  to  exist,  or  considers  its 

existence so probable that a prudent man ought, under the 

circumstances  of  the  particular  case,  to  act  upon  the 

supposition that it exists.” In view of discussions made above I 

have no reason to doubt the credit worthy evidence of PW5.

19.           From the Ext1, it appears that the informant lodged 

it on 08.09.2008 with Bongaigaon PS stating inter-alia that over 

phone  the  kidnappers  were  demanding  Rs.50,  00,000/-  for 

release of his son.  It is also evident from the evidence PW1 and 

PW2  that  after  kidnapping  the  kidnappers  over  telephone 

demanded Rs. 50, 00,000/- for release of the victim.  No money 

was paid for release of victim. It has been submitted by the Ld. 

Advocate appearing on behalf of the accused person that non-

examination of the telephonic calls through which demand of 

Rs. 50, 00,000/- were made for release of the victim is fatal to 

the prosecution.  The investigation officer could have reached 

the place wherefrom the said telephonic calls were given or the
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place where the victim was kept if the said telephonic calls were 

examined.  It is also evident that there were some other boys in 

the place where the victim was kept for keeping vigilance on 

him.   The investigation  officer  could  have  also  apprehended 

those  boys  if  the  said  calls  were  examined.   The  matter  of 

telephonic  calls  are  related  to  matter  of  demand  of 

Rs.50,00,000/-.  The defence has totally  failed to make shaky 

and belie evidence of the victim marked PW5. The trustworthy 

evidence of  the victim has overcome the loopholes  as  stated 

above left by the investigating agency.

20.         365.  Kidnapping or abducting with intent secretly 

and  wrongfully  to  confine  person –  “Whoever  kidnaps  or 

abducts any person with intent to cause that person to be 

secretly  and  wrongfully  confined,  shall  be punished  with 

imprisonment of either description for a term which may 

extend to seven years, and shall also be liable to fine.”

  

21.         387. Putting person in fear of death or of grievous 

hurt, in order to commit extortion- “Whoever, in order to the 

committing of extortion, puts or attempts to put any person 

in fear of death or of grievous hurt to that person or to any 

other,  shall  be  punished  with  imprisonment  of  either 

description for a term which may extend to seven years, and 

shall also be liable to fine.”
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22.               PW1 has stated in his testimony that after 2 days 

the day on which his was kidnapped someone over telephone 

informed him that on payment of Rs.50, 00, 000/- (Rupees fifty 

lacs) , his son will be released. Similarly PW2 has also stated 

that after 2 days from the day on which her son was kidnapped 

someone over their land phone informed her that if they desired 

her  son,  they  would  have  to  pay  Rs.50,  00,  000/-  and  such 

phone calls came for 5/6 days  2/3 times every. Evidence of 

PW2 shows the kidnapper who talked with her over telephone 

allowed her son to talk with her. Evidence of PW5 is silent that 

anybody over telephone demanded Rs.50, 00,  000/-  from his 

parents.  Can the accused person be fastened with the section 

387  IPC?  It  is  apposite  to  quote  observation  made  in  the 

Judgment-  Mani  Neog  Vrs  State  of  Assam  reported  in 

“MANU/GH/0010/2006”  (Sanjoy  Ghosh) which  reads  as 

follows-  “52. It  needs to be borne in mind that when the 

prosecution  succeeds  in  proving  certain  facts,  the  Court 

may presume the existence of certain other facts, which are 

likely to fellow, in normal circumstances, from the proven 

facts. Such a presumption is available to a Court in the light 

of the provisions of Section  114 of the Evidence Act. This 

Section (Section  114) empowers the Court to presume the 

existence  of  any  fact,  which  it  thinks  likely  to  have 

happened  on  the  basis  of  the  fads,  which  are  proved  or 

established by the prosecution.  In the process of drawing 

such  presumption,  the  Court  shall,  of  course,  refer  to 

common course of natural events, human conduct, etc., in
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relation  to  the  facts  of  a  given  case.   When  a  fact  is 

especially  or  pre-eminently  within  the  knowledge  of  an 

accused, the onus lies on him, in the light of the decision in 

Shambhu  Nath  Mehra  v.    State  of  Ajmer   

MANU/SC/0023/1956 :  1956  CriLJ  794,  to  offer  his 

explanation for his conduct if his intention was contrary to, 

or inconsistent with, what his conduct indicated.” There is 

no  whisper  on evidence  on  record   that  in  order to  the 

committing of extortion,  anybody  put or attempted to put 

the  victim   in  fear  of  death  or  of  grievous  hurt  to  that 

person.

                                     O  R  D  E  R

23.      In the result, I find the accused person guilty U/Ss. 

365/385 IPC and accordingly he is convicted.

24.          On the point of sentence, the accused person is heard 

and to that effect his statement is recorded. Considering nature 

of the offence as well as age of the accused person the benefit 

laid down U/S.360 CrPC is not given to him.  In my considered 

opinion, he deserves to be punished.

25.     The  accused  person  has  prayed  for  leniency  in 

sentencing  him.   From the  statement  of  the  accused  person 

recorded on the point of sentence it  appears that he is a just 

grown young married man having a child and that he is only 

bread earner of his family.  Human consideration is no ground
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for showing leniency to the perpetrator of the crime against the 

organized civilized society which is abhorrent to the concept to 

the rule of law. It has been observed in  Tarun Bora @ Alok 

Hazarika Vrs State of Assam that  offence of kidnapping in 

any form of impinge upon the human rights and right of life 

enshrine in the Article 21 of the Constitution.  Such acts not 

only strikes a terror in the mind of the people but also have 

effects on the civilized society and have to be condemned by 

imposing punishment. Taking into consideration of all aspects, I 

am of the opinion that the accused Louis Borgoyary deserve to 

be exemplary punished.  Hence, I do hereby order the accused  

person Louis Borgoyary to suffer RI of 4(four) years and to  

pay a fine of Rs.500/-(Rupees Five Hundred) i/d SI for 2(two)  

months for the section 365 IPC and to suffer  SI of  2(two)  

months  for  the  section  385  IPC.   Both  sentences  will  run  

consecutively.   Set  off  earlier  detention.  Let  a  copy  of  the  

Judgment be furnished to the accused person at free of cost.  

Let  the  Judgment  be  up-loaded  in  the  official  website.  

Accordingly this case is disposed of on contest.

  

26.             The Judgment is pronounced and delivered in the 

open Court on this  31  st   May, 2013   under my hand and seal of 

this Court.

        (Sri A. U. Ahmed)
         Chief Judicial Magistrate

        BONGAIGAON
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Dictated and corrected by me……..

          (Sri A. U. Ahmed)
   Chief Judicial Magistrate
           BONGAIGAON
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